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TO  THE  KING. 


c 


SIR, 

I PRESUME  to  lay  before  Your  Majesty  the 
History  of  a Period  which,  if  the  abilities  of  the 
Writer  were  ecj^al  to  the  dignity  of  the  Subject, 
would  not  bgr  unworthy  the  attention  of  a Mo- 
narchj./pho  is  no  less  ^Judge  than  a Patron  of 
Lite  t'ary  Merits  ^ 

. c’q  0 

History  claims  it  as  her  prerogative  "to  offer 
instruction  to  Kings,  as  well  as  to  their  people. 
What  reflections  the  Reign  of  the  Emperor 
Charles  V.  may  suggest  to  your  Majesty,  it 
becomes  not  me  to  conjecture.  But  your  Sub- 
jects cq^inot  observe  the  various  calamities, 
which  that  Monarch’s  arrieUdjiJ:g  be  distin- 
guished as  a Conqueror,  brought  upon  ^ .^do- 
minions, without  recollecting  the  felicity,  of < 
their  own  times,  and  lookings  up  with  gratitude 
to  their  Sovereign,  who,  during  the  fervour  of 
youth,  and  amidst  the  career  of  victory,  possess- 
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DEDICATION. 


ed  such  self-command,  and  maturity  of  judg- 
ment, as  to  set  bound’s  to  his  own  triumphs,  r' 

tour  of 


prefer  the  blessings  of  peace  to  thy  spie» 
military  glory. 


\ 


Posterity  will  not  only  celeKate  the  wis 
of  Your  Majesty’s  choice/ but  will  enu 


merate  tne  many  virtues,  which  render  Your 
Reign  conspicuous  for  a sacred  regard  to  all 
the  duties  incumbent  on  the  Sovereign  of  a 
Free  People.  • 


> 


It  is  our  happiness  to  feel  he  influence  of 
these  Virtues ; and  to  live  undeV  the  dominion 
of  a Prince,  who  delights  more  in  promoting 
the  Public  Welfare,  than  in  receiving  the  Just 
Praise  of  his  Ro^al  Beneficence/  I am. 


SIR, 


X 


> 


YOUR  MAJESTY’^ 

Most  faithful  Subject, 

V And  most  dutiful  Servapt, 

WILLIAM  ROBERTSON. 
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.PREFACE. 


\ 


;; 


No  period  in  the  Vistory  of  one’s  own  coun- 

•V  % s'*) 

try  can  be1  consy  ered  as  altogether  uninterest- 
ing. Such  transactions  as  tend  to  il karate  the 
progress  of  its  constitution,  olaws,.  or  manners, 
meriirthe  utmost  auention.  Even  remote  and 
mmute  eventsare  objects  of  a curiosity,  which, 
being  natural  to  the  human  mind,  thopgratifi- 
-xration  of  it  is  attended  with  pleasure. 

'v>  But,  with  respect  to  the  history  of  foreign 
States,  we  must  set  other  bounds  to  our  desire  of 
-information.  The  universal  progress  of  science, 
during  t?ie  two  last  centurie^]}e  art  of  printing, 
and  other  obvious  causes,  have  lirW.  Europe 
with  such  a multiplicity  of  histories,  and  jvith 
such  vast  collections  of  historical  materials, That 
the  term  of  human  life  is  too  short  for  the  stu- 
dy or  even  the  perusal  of  them.  It  is  necessa- 
ry, then,  not  only  for  those  who  are  called  to 
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conduct  the  affairs  cf  nations,  but  for  such  as  r / 
inquire  and  reason  concerning  thyfij  lo  reman f 
satisfied  with  a general  knowledge  *6'f  distan^  \{ 
events,  and  to  confine  their  §^dy  of  history  in  \ 
detail  chiefly  to  that  period,  in  whj'fl  the  seve-1  ' 
ral  States  of  Europe  having  bec/he  intimately 
connected,  tfcfe  operations  of  one  power  are  so 
felt  by  all,  as  to  influence  their  councils,  and  to 
regulate  their  measures. 

c 

Some  boundary,  the  If;  nught t0  k*?  fixe(^  *n  c 
order  to  separate  these  perkabx  Antxra  should 
be  pointy  out,  prior  to  which\  each  country, 
little  connected  ^IvtkQse  around" it  may  trace 
its  own  history  apart ; afteK^luch,  the  transac- 
tions of  ever^ considerable  nation  in  Europe 
come  interesting  *and  instructive  to  all.  With 
this  intention  I undertook  to  write  the  histoi j 
of  the  Emperor  Charles  V;  It  was  during 
his  administration  that  the  powers  of  Europe 
were  formed  into  one  great  political  system,  in  - 
which  each  took  a statioq,  wherein  it  has  sir.cA 
remained  witli  lc&s^ variation,  than  could  have 
been  exper^Lcu*alter  the  shocks  occasioned  by 
so  rfiany  internal  revolutions,  and  so  many  fo-.^_, 
r 'T Agn  wars.  Th*  great  events  which  happened  # 
then  have  not  hitlierto  spent  their  force.  The 
political  principles  and  maxims,  then  establish- 
ed, still  continue  to  operate.  The  ideas  con- 
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,Vi  cerning  the  balance  of  power,  {then  introduced 

or  rendered  general,  stil1  influence  the  councils 
\ \S  r 'tn.  ‘I 
-pi  nations.  ^ 

/ ’ 

^ The  ag^  of  Charles  V.  may  therefore  be 
considered  as^the  period  at  which  the  pojhipaj^ 
state  of  Europe  began  to^assume  a new  form. 
I have  endeavoured  to  render  my  account  of  it, 
an  introduction  to  the  history  of  Europe  subse- 
quent to  his  reign.  While  his  numerous  Bio- 
> graphers  describe  hl^personal  qualities  and  ac- 
tions ; while  the  uiscbrians  of  different  countries 
relate  occurrences,  the  consequence^  of  which 
were  local  or  transient,, hath-been  my  purpose 
to  record  only  those  great  transactions  in  his 
. Jt?4gn,  the  effects  of  which  were  universal,  or 
continue  to  be  permanent. 


As  my  readersx could  derive  little  instruction 
from  such  a history  of  the  reign  of  Charles 
£*  V.  without  some  information  concerning  the 
°ta*e  of  Europe  previous  to  the  s'^  tee  nth  cen- 
tury, my  desire  of  supplyin^hjs  has  produced 
a preliminary  volume,  in  which  I have  ahjempt- 
i ' ed  to  point  out  and  to  explain  the  great  causes 
and  events,  to  whose  operation' all  the  improve- 
ments in  the  political  state  of  Europe,  from  the 
subversion  of  the  Roman  Empire  to  the  begin- 
ning of  the  sixteenth  century,  must  be  ascribed. 


; 


I have  exhibited^  ^ iew  of  the  progress  of 
ty  in  Europe,  not  onl/with  respect  to  interior-  ' / 
government,  laws,  and  manner^4  bdf  with  re-r* 
spect  to  the  command  of  theriiationa^l  force  re-  \ 
quisite  in  foreign  opera^ons ; amKi  have  de- 
political  constitution  Oi  the  principal 
States  in  Europe  at  tEe  time  when  Charles  V. 
began  his  reign. 


In  this  partsof  my  work  I have  been  led  infb 
several  critical  disquisition^  x;vhich  belong  more 
properly  to  the  province  of  t^  lawyer  or  anti- 
quary, than  to  that  of  the  historian.  These  I 
have  placed  the  first  volume,  un- 

der the  title  Proofs  and  Iikistrations.  Many 
of  my  readers  will,  probably,  give  little  attorn 
tion  to  fuch  researches.  To  some  they  may, 
perhaps,  appear  the  most  curious  and  interest- 
ing part  of  the  work.  I have  carefully  point- 
ed out  the  sources  from  which  I have  derived 
information,  and  have  cited  the  writers  on  whose 
authority  I r! 


./ 

h 


with  a minute  exactness,  whkT* 
might  appear  to  v^rler  upon  ostentation,  if  it 
were  possible  to  be  vain  of  having  read  books, 
many  of  whicE  nothing  but  the  duty  of  ex- 
amining with  aci^uracy  whatever  I laid  before 
the  Public,  would  have  induced  me  to  op*en. 
As  my  inquiries  conducted  me  often  into  paths 
which  were  obscure  or  little  frequented,  such 
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constant  references  to  the  authors  who  have  been 


*hy  reasonings,  ^ut  may  be  useful  in  pointing 
i out  the  w?  v to  such  as  shall  hereafter  hold  the 
^ame  course]1  ,yid  in  ei>bhng  them  to  carry  on 
their  researches  with  greyer  facility  and  suc- 
cess. 

„ Every  intelligent  reader  will  observe  one 
omission  in  my  work-^he  reason  of  which  it  is 
necessary  tp  expl?^  I have  given  no  account 
of  the  conquest  rof  Mexico  and  Peru-  of  the 
establishment  of  the  Spanish  colonies  in  the 
continent  and  islands  of  America.  The  history 
of  these  events  I originally  intended  to  have  re- 
lated at  considerable  length.  3utupon  r., nearer 
and  more  attentive  consideration  of  this  part  of 
my  plan,  I found  that  the  discovery  of  the  new 
world ; thV  state  of  society  among  its  ancient 
inhabitants;  their  character,  manners,  and  arts; 
the  genius  of  the  European  settlements  in  its  va- 
rious provinces,  together  wvth  the  influence  of 
these  upon  the  systems  of  pmidy^bv  commerce 
in  Europe,  were  subjects  so  splendid  and  impor- 
tant, that  a superficial  view  of  them  could  afford 
satisfaction ; and,  on  th6?  other  hand,  to 
treat  of  them  as  extensively  as  they  merited, 
must  produce  an  episode,  disproportionate  to 
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the  principal  work.  I have  therefore  reserved" 
these  for  a serrate  history;  which,4f  th^Tpes^ 
formance  now  offered  to  the  Ifubljp  4iall  re< 
ceive  its  approbation,  I purpose  to  “undertake. 

Though,  by  omittir^such  considerable  but 
detached  articles  irj/ihe  reign  of  Charles  V. 
I have  circumscribed  my  narration  within  more 
narrow  limits,  I am  yet  persuaded,  frorn  this 
view  of  the  intention  and  nature  of  the  wofjk 
which  I thought  it  necC-ary  to  lay  before  my 
readers,  that  the  plan  musts’ll  appear  to  them 
too  exteAc’ve,  and  the  undertaking  too  arduous. 
I have  often  felt  them  to  be  so.  But  my  con- 
viction of  the  utility  of  such  a history  prompted 
me  to  persevere.  With  what  success  I have  ex- 
ecuted*^, the  Pi&lic  must  now  judge.  I wait, 
not  without  solicitude,  for  its  decision;  to  which 

I shall  submit  with  a respectful  silence. 

;;  ’ 
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SECTION  I. 

Q 

V~rw  of  the  Progress  of  Society  in  Europe , with  respect  to 
interior  Government , Laws , uhd  Manners .J) 

Two  great  revolutions  have  happened  in  the  political  SECT, 
state,  and  in  the  manners  of  the  European  nations.  The  first  *• 
was  occasioned  by  the  progress  of  the  Roman  power  ; the  The  effects 
second  by  the  subversion  of  When  the  spirit  of  conquest  of  the  Ro- 
led  the  armies  of  Rome  beyond  the  Alps,  they  found  all  the  Q^gstate 
^ o’”' Ties  which  they  invaded,  inhabited  lcy  people  whom  of  Europe, 
they  denominated  barbarians,  bu-^who  \v prc  nevertheless 
brave  and  independent.  These  dt  ’fl-  ’- d^meir  ancient  pos- 
sessions with  obstinate  valour.  It  was  b’T  the  superiority  of 
their  discipline,  rather  than  that  of  they  courage,  that  the 
Romans  gained  any  advantage  over  thyn.  A single  Rattle 
did  not,  as  among  the  effeminate  inhav  itants  of  Asia,  decide 
the  late  of  a state.  The  vanquished  people  resumed  their 
arms  with  fresh  spirit,  and  their  undisciplined  valour,  ani- 
mated by  the  love  of  liberty,  supplied  the  want  of  conduct  as 
well  as  of  union.  During  those  long  and  fierce  struggles  for 
VOL.  i.  c 
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A VIEW  OF  THE 


SECT,  dominion  or  independence,  the  countries  of  Europe  were, 

' successively  laic!  wart  emigre  at  part  A their  inhabitants  pe- 

Thedesola-  wished  in  the.Ai.Tcl,  many  w re  carried  intp  slavery,  and  a 

tion  which  feeble  remnant,  incapable  of  further  resistance,  sehtiutted  to 
it  occasion-  , 


it  occasion-  , ^ 

ed.  the  Homan  power 


The  im- 
prove- 
ments 
which  it 
introduced, 


The  bad 
consequen- 
ces of  their 
dominion. 


The  Romans  having  thus  desolated  Eurr'  e,  set  them-j 
selves  to  civilize  it.  The  forrt  of  govenrtXnt  which  the) 
.established  in  the  conquertH  provinces,  though  severe,  was 
regular,  and  preserved  pfiblic  tranquillity.  As  a consolation 
for  the  loss  of  liberty,  they  communicated  their  arts,  sciences, 
language,  and  manners,  to  their  new  subjects.  Europe  be- 
gan to  breathe,  and  to  recover  strength  after  the  calamities 
which  it  had  undergone  ; agriculture  was  encouraged  ; pop"  i- 
lation  increased  ; the  ruined  A/es  were  rebuilt  ; new  towns 
were  founded  ; an  appearance  of  ?^osperity  succeeded,  and 
repaired,  in  some  degree,  the  havock  war. ' 

X 

This  state,  however,  was  far  from  being  happy  or  favour- 
able to  the  improvement  Ox  UieViuman  mind.  The  vanquish- 
ed nations  were  ^disarmed  by  their  conquerors,  and  overawed 
by  soldiers  kept  in  pay  to  restrain  them.  They  were  given 
up  as  a grey  to  rapacious  governors,  who  plundered  them 
with  impunity  ; and  were  drained  of  their  wealth  by  exor- 
bitant taxes,  levied  with  so  little  attention  to  the  situation  of 
the  provinces,  that  the  impositions  were  often  increased  in 
proportion  to  their  inability  to  support  them.  They  were 
deprived  of  their  most  enterpi  ising  citizens,  who  resorted 
to  a distant  capital  in  quest  of  preferment,  or  of  riches  ; and 
were  accustom^  l in  all  their  actions  to  look  up  to  a superior, 
and  tamely  to  rXeive  h^  .ommands.  Under  sr  many  de- 
pressing circumsm1'  . was  hardly  possible  that  they  could 
retain  wgour  or  generosity  of  mind.  The  martial  and  in- 
dependent spirit,  ^hich  had  distinguished  their  ancestors, 
became,  in  a great  measure,  extinct  among  all  the  people 
subjected  to  the  Ron\  'n  yoke  ; they  lost  not  only  the  habit, 
but  even  the  capacity  of  deciding  for  themselves,  or  ot  acting 
from  the  impulse  of  their  own  minds  ; and  the  dominion 
of  the  Romans,  like  that  of  all  great  Empires,  degraded  and 
debased  the  human  species  [A]. 


[A]  NOTE  I. 
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A Society  in  such  a state  could  not  subsist  long.  There 
’were  defects  in  the  Roman  government,  even  in  its  most 
> perfect  forrp,  which  threatened  its ‘dhr'olution.  Time  ripen- 
> ed  th^se  original  seeds  of  corl*  tption,  and  gif  rebirth  to  many 
* new  disorders.  A constitution,  imsouncl,  and  worn  out, 
/must  have  failed  into  pieces  of  itself,  without  any  external 
, shock.  The  violent  F . ’ption  of  the  Goths,  Vandals,  Huns, 
and  other  b;/’'arians,  hastened  this  event,  and  precipitated 
the  downfal  of1  he  Empire^  New  nations  seemed  to  arise, 
and  to  rush  from  unknown  region  p,  in  order  to  take  vengeance 
on  the  Romans  for  the  calamities  Vhich  they  had  inflicted 
on  mankind.  These  fierce  tribes  either  inhabited  the  vari- 
ous provinces  in  Germany  which  had  never  been  subdued 
by  the  Romans,  or  were  scattered  over  those  vast  countries 
m the  north  of  Europe,  and  north-west  a f Asia,  which  are 
now  occupied  by  the  Dapcfh/'the  Swedes,  the  Poles,  the  sub- 
jects of  the  jRussian.  Umpire,  and  the  Tartars.  Their  con- 
dition, and  transactions,  previous  to  their  invasion  of  the 
Empire,  are  but  little  known.  Almost  all  o x ‘^information 


with  respect  to  these  is  derived  from  the  Romans  : and  as 
they  did  not  penetrate  far  into  countries  which  were  at  that 
time  uncultivated  and  uninviting,  the  accounts  of  their  ori- 
ginal state  given  l^y  the  Roman  historians,  are  extremely  im- 
perfect. The  rude  inhabitants  thei. Selves,  desthpte  of  sci- 
ence, as  well  as  of  records,  and  without  leisure,  or  curiosity 
to  inquire  into  remote  events,  retained,  perhaps,  some  indis- 
tinct men\pry  of  recent  occurrences,  but  beyond  these,  all  was 
juried  in  oblivion,  or  involved  in  darkness  and  in  fable  [B]. 


The1  prodigious  swarms  which  poured  in  upon  the  En> 
piy^from  the  beginning  of  ^ the  fourth  ce  fury  to  the  final 
extinctioirof  the  Roman  power/'/jhave  g/7en  rise  to  an  opi- 
nion that  the  countries  whence  "JwpTSs'a  jbwere  crowded  with 
inhabitants  ; and  various  theories  have  /been  forr  ed  to  ac- 
count for  such  an  extraordinary  degreejyof  population  as  hath 
produced  these  countries  the  appellat’  In  of  The  Storehouse 
.^sf^Ngtions.  But  if  we  consider,  that  the  countries  posses- 
sed by  the  people  who  invaded  the  Empire  were  of  vast  ex- 
tent ; that  a great  part  of  these  was  covered  with  woods  and 
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The  irrup- 
tion of  the 
barbarous 
nations. 


State  of  the 
countries 
from  which 
they  issu- 
ed. 

o 
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The  people 
fit  for  dar- 
ing enter- 
prises. 


The  mo- 
tives of 
their  first 
excursions. 


V 


marshes  ; that  some  of  the  most  considerable  of  the  barba- 
rous nations  subsisted  entirely  by  hunting  or  pasturage,  in 
both  which  states  of  large  tracts  of  land  gre  required 

for  maintaiqj.’jfya'  few  inhabitants  ; and  that  all  of  them,rwere 
strangers  to  the  arts  and  industry,  without  which  population  c 
cannot  increase  to  any  great  degree,  we  must  conclude,  that\ 
these  countries  could  not  be  so  popv1  as  in  ancient  times,  as  ; 
they  are  in  the  present,  when  they  still  contAae  to  be  less  j 
peopled  than  any  other  part  of <£urope  or  c ^Asia. 

But  the  same  circumstances  that  prevented  the  barbarous 
nations  from  becoming  populous,  contributed  to  inspire,  or 
to  strengthen,  the  martial  spirit  by  which  they  were  distin- 
guished. Inured  by  the  rigour  of  their  climate,  or  the  po- 
verty of  their  soil^to  hardships  which  rendered  their  bodies 
firm,  and  their  minds  vigorous  > .accustomed  to  a course  of 
life  which  was  a continual  preparajy^  for  action  ; and  dis- 
daining every  occupation  but  that  of  wa!E>r  of  hunting  ; they 
undertook, ^iivl  prosecuted  their  military  Enterprises  with  an 
ardour  and  impetuosity,,  of  which  men  softened  by  the  re- 
finements of  more*  polished  times  can  scarcely  form  any 
idea  [C].  ^ 

e © ° 

THEiR(Ifirst  inroads*. into  the  Empire  proceeded  rather 
from  the  love  of  plunder,  than  from  the  desire  of  new  settle- 
ments. Roused  to  arms  by  some  enterprising  or  popular 
leader,  they  sallied  out  of  their  forests  ; broke  in  upon  the 
frontier  provinces  with  irresistible  violence  ; put  all  who  op- 
posed them  to  the  sword  ; car-rfed  olf  the  most  valuable  ef- 
fects of  the  inhabitants  ; dragged  along  multitudes, of  cap- 
tives in  chains  ; £ wasted  all  before  them  with  fire'  or  sw — ? ; 

„ £ • ■ 

and  returned  iiL  triumifiv  to  their  wilds  and  "astnesses. 
Their  success,  tog^v-,-  ... h the  accounts  which  they  gave  of 
the  unknown  convupiences  and  luxuries  that  abounded  in 
countries  better  cull  vated,  or  blessed  with  a milder  climate 
than  ^their  own,  excis'd  new  adventurers,  and  exposed  the 
frontier  to  new  devastations. 


When  nothing  was  left  to  plunder  in  the  adjacent  provin- 
ces, ravaged  by  frequent  excursions,  they  marched  farther 

v [C]  NOTE  III. 
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from  home,  and  finding  it  difficult,  or  dangerous  to  return, 
they  began  to  settL  in  the  countries  which  they  had  subdu- 
° ed.  The  sudden  an  ci  short  excuR&>=  in  quest  of  booty, 
> which Jrad  alarmed  and  disquieted  the  EnifS,  ceased;  a 
J'more  dreadful  calamity  impended.  Great  bodies  of  armed 
.men,  with  their  wiv^s  and  children,  and  slaves  and  flocks, 
.issued  forth.  i like  regh . ” colonies,  in  quest  of  new  setde- 
' ments.  Peop'^who  had  no  cities,  and  seldom  any  fixed  ha- 
bitation, were  so  bttle  attached  to  their  native  soil,  that  they 
migrated  without  reluctance  fix  ai  one  nlace  to  another. 
New  adventurers  followed  them.  The  lands  which  they 
deserted  were  occupied  by  more  remote  tribes  of  barbarians. 
These,  in  their  turn,  pushed  forward  into  more  fertile  coun- 
tries, and,  like  a torrent  continually  increasing,  rolled  on, 
and  swept  every  thing  before  them.  In  less  than  two  cen- 
turies from  their  first  irruption,  barbarians  of  various  names 
and  lineage  plundereA^  "1  took  possession  of  Thrace,  Pan- 
nonia,  Gaul,  Spain,  .Africa,  and  at  last  of  Italy,  and  Rome  it- 
self. The  vast  faorick  of  the  Roman  power,  which  it  had 
been  the  work  of  ages  to  perfect  ,'yas  in  that  short  period 
overturned  from  the  foundation. 


SECT. 

I. 

Their  rea- 
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tlements. 


<3) 

-.Many  concurring  causes  prepared  tire  way  for  this  great 
revolution,  and  insured  success  to  the  Nations  which  invaded 
the  Empire.  The  Roman  commonwealth  had  conquered 
the  world  by  the  wisdom  of  its  civil  maxims,  and  the  rigour 
of  its  military  discipline.  But,  under  the  Emperors,  the  for- 
iper  were  forgotten  or  despised,  and  the  latter  was  gradually 
relaxed.  The  armies  of  the  Empire  in  tire  fourth  and  fifth 
centuries  bore  scarcely  airy  resemblance  to  Arose  invincible 
leg!yas  which  had  been  victorious  wherev  / they  marched. 
Instead  of  Jreemen,  who  voluntai  Ahtook  a ns  from  the  love 
of  glory,  or  of  their  country,  provincials  rjl  barbarians  were 
bribed  or  forced  into  service.  These  w Ice.  too  feb’r,  or  too 
proud,  to  submit  to  the  fatigue  of  nrilitarh  duty.  They  even 
complained  of  the  weight  of  their  defe  /sive  armour  as  into- 
lerable^ and  laid  it  aside.  Infantry,  fr  An  which  the  armies  of 
ancient  Rome  derived  their  vigour  and  stability,  fell  into  con- 
tempt; the  effeminate  and  undisciplined  soldiers  of  later 
times  could  hardly  be  brought  to  venture  into  the  field  but 
on  horseback.  These  wretched  troops,  however,  were  the 
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only  guardians  of  the  Empire.  The  jealousy  of  despotism 
had  deprived  the  people  of  the  use  of.  ..rms  ; and  subjects, 
oppressed  and  re^dtfiec?  incapable  ot  defending  themselves,  < 
had  neither^fjmt  nor  inclina^on  to  resist  their  invade^  from  1 
whom  they  had  little  to  fear,  because  their  condition  could 
hardly  be  rendered  more  unhappy.  A v the  same  time  thaa 
the  martial  spirit  became  extincty^c  revenues  of  the  Em-' 
pire  gradually  diminished.  The  taste  for  tlwmxuries  of  the/ 
East  increased  to  such  a jy'um  in  the  Ir  penal  court,  that 
great  sums  Averef  arried^rto  India,  from  which,  in  the  chan- 
nel of  commerce,  money  neAer  returns.  By  the  large  sub- 
sidies paid  to  the  barbarous  nations,  a still  greater  quantity 
of  specie  Avas  Avithdrawn  from  circulation.  The  frontier  pro- 
vinces,  Avasted  by  frequent  incursions,  became  unable  to  pay 
the  customary  trifc  ute  ; and  the  Avealth  of  the  Avorld,  Avhich 
had  long  centered  in  the  capital  of  the  Empire,  ceased  to 
flow  thither  in  the  same  abundaf  yfcyj or  was^  diverted  into 
other  channels.  The  limits  of  the  Empire  continued  to  be 
as  extensive  his  eArer,  while  the  spirit  requisite  for  its  defence 
declined,  and  ite.rgsou^ ^ vjre re  exhausted.  A \Tast  body, 
languid,  and  almost  unanimated,  became  incapable  of  any  ef- 
fort to  saAre  itsel;  and  Avas  easily  overpoAvered.  The  Em- 
perors, who  had  the  absolute  direction  of  this  disordei^cU 
system,  3tnk  in  the  soraiess  of  eastern  luxury,  shut  up  Avithin 
the  Avails  of  a palace,  ignorant  of  Avar,  unacquainted  Avith 
affairs,  and  governed  entirely  by  Avomen  and  eunuchs,  or  by 
ministers  equally  effeminate,  trembled  at  the  approach  of  dan- 
ger, and,  under  circumstances  Avhich  called  for  the  utmost 
vigour  in  counsel  as  well  as  in*action,  discovered  all  the  im- 
potent irresolution  of  fear,  and  of  folly. 

V -.  . 9 cv 

In  every  respVrt,  the/huridition  of  the  barbaiCus  nations 
was  the  reArerse  oitTiat  ck  'thp-  Romans.  Among  the  former 
the  maik.al  spirit  a\$>s  in  full  vigour  ; their  leaders  Avere  hardy 
and  enterprising  ; \ le  arts  Avhich  had  enervated  the  Romans 
Aver£,  unknown  ; an\t  such  Avas  the  nature  of  their  military 
institutions,  that  theytibrought  forces  into  the  field  withgpjy,,,. 
any  trouble,  and  supported  them  at  little  expense.  The  mer- 
cenaiy  and  effeminate  troops  stationed  on  the  frontier,  as- 
tonished at  their  fierceness,  either  fled  at  their  approach,  or 
were  routed  on  the  first  onset.  The  feeble  expedient  to 
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^'liich  the  Emperors  had  recourse,  of  talcing  large  bodies  of  SECT, 
the  barbarians  into  pay,  «ad  of  employing  them  to  repel  new  L 
^invaders,  instead  of  retarding*  hastened  the  .destruction  of 
yhe  Empire.  These  mercenaries  soon  turned  "their  arms 
Against  their  maoTenv,  and  with  greater  advantage  than  ever  ; 

{'°r,  by  serving  in  the  Vpman  armies,  they  had  acquired  all 
1'the  discipline*  )©r  skill  in  wr&,  which  the  Romans  still  retain- 
\d  ; and,  upon  adding  these  dy  their  native  ferocity,  they  be- 
came altogether  irresistible.  ' y 

% ? 


But  though  from  th.ese,  and  many  other  causes,  the  pro-  The  spirit 
gress  and  conquests  of  the  nations  which  over-ran  the  Em-  with  which 
pire,  became  so  extremely  rapid,  they  were  accompanied  edon  war!" 
w'jh  hornble  devastations,  and  an  incredible  destruction  of 
the  human  species.  Civilize^nations,  whith  take  arms  up- 
*on  cool  reflection,  from  natives  of  policy  or  prudence,  with 
a view  to  guard  against  sttme  distant  danger,  or  to  prevent 
some  remote  contingency,  cany  on  their  hostiliti^ywith  so 
little  rancour  or  animosity,  that  war  among  them  is  dis- 
armed of  half  its  terrors.  Bai ba.hcnd  cve  rw. angers  to  such 
refinements.  They  rush  into  war  with  impetuosity,  and  pro- 
secute it  with  violence.  Their  sole  object  ri  to  make  their 
enemies  feel  the  weight  of  their  vengeance  ; nor  does  their 
rage  subside,  until  it  be  satiated  with  inflicting  on  tiiem  eve- 
ry possible  calamity.  It  is  with  such  a spirit  that  the  savage 
tribes  in  America  cany  on  their  petty  wars.  It  was  with 
the  same  sp'fihi  that  the  more  powerful  and  no  less  fierce  bar- 
badians in  the  north  of  Europe,  and  of  Asia,  iell  upon  the 
Roman  Empire. 

Wei  erf.  up  a.  they  marchca/  th-jy  route  w.Js  marked  with  Thedeso- 

blood.  They  ravaged  or  destroyed^!!  aror/d  them.  They  tj,e 

made  no  distinction  between  Miat  was"/acred  and  what  brought  . 

f o i? 

was  profane.  They  respected  no  ag erj  or  sex,  or  rank.  ivJ' 
What  escaped  the  fury  of  the  first  inujuation,  perished  in  / 
those  which  followed  it.  The  mostwertile  and  populous 
provinces  were  converted  into  deserts,  in  which  were  scat- 
tered the  ruins  of  villages  and  cities,  that  afforded  shelter 
to  a few  nvserable  inhabitants,  whom  chance  had  preserv- 
ed, or  the  sword  of  the  enemy,  wearied  with  destroy- 
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ing,  had  spared.  The  conquerors  who  first  settled  ir>. 
the  countries  which.*<Jr~y‘had  wasted,  were  expelled  or  ex- 
terminated bv  new  invaders,'  who,  coming  from  regions 
farther  removed  from  the  civilized  parts  of  the  woflcl,  were 
still  more  fierce  and  rapacious.  This  hfou'ght  fresh  calami 
ties  upon  mankind,  which  did  not^fbfe,  until  the  north,  b; 
pouring  forth  successive  swarms',  was  drained^ A people,  am 
could  no  longer  furnish  instruufents  of  destruction.  Famim 
and  pestilence,  which  always"  march  in  the"  train  of  war,  when 
it  ravages  with  Such  inconsiderate  cruelty,  raged  in  eveiy 
part  of  Europe,  and  completed  its  sufferings.  If  a man 
were  called  to  fix  upon  the  period  in  the  history  of  the  world, 
during  which  the  condition  of  the  human  race  was  most  ca- 
lamitous and  afflicted,  he  would,  without  hesitation,  name 
that  which  elapsed  from  the  a'e-ath  of  Theodosius  the  Great, 
to  the  establishment  of  the  Lombards  in  Italy.3  The  con-C 
temporary  authors,  who  beheld‘“i.h;V:  scene<-of  desolation, 
labour  a'&i  ave  at  a loss  for  expressions  ,fo  describe  the  hor- 
ror of  it.  The  scourge  of  God , The  destroyer  of  nations , are 
the  dreadful  e{litii^S^UJ'5WnK:h  they  distinguish  the  most  no- 
ted of  the  barbarous  leaders ; and  they  compare  the  ruin 
which  they  had*  brought  on  the  world,  to  the  havock  occa- 
sioned bv  earthquake  conflagrations,  oir  deluges,  the  rifdst 
formidafcle  and  fatal  calamities  which  the  imagination  of 


man  can  conceive. 


But  no  expressions  can  convey  so  perfctf‘an  idea  of 
the  destructive  progress  of  tbs'  barbarians,  as  that  whfbh 
must  strike  an  attentive  observer,  when  he  contemplates 
the  total  change  which  he  will  discover  in  the  state  of  Eu- 
rope, after  it  bV  gan  to  - _>vef  some  degree  of  tranquillity, 
towards  the  clos'-*  of  tlu  sixth  century.  The  Saxons  were 
by  thatrtime  masters  of  the*-  southern  and  more  fertile  pro- 
vinces of  BritaiiV"  the  Franks,  of  Gaul  ; the  Huns,  of 
Pannonia  ; the  CVths,  of  Spain  ; the  Goths  and  Lom- 
bards, of  Italy  ancVthe  adjacent  provinces.  Very  faint 
vestiges  of  the  Roman  policy,  jurisprudence,  arts,  (YPiitera- 
ture  remained.  New  forms  of  government,  new  laws,  new 

a Theodosius  died  A.  D.  395,  the  reign  of  Alboinus  in  Lombards  be- 
gan A.  D.  571 ; so  that  this  period  was  176  years. 
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manners,  new  dresses,  new  languages,  and  new  names  of  men 
and  countries,  were  wery  where  introduced.  To  make  a 
' great  or  sudden  alteration  With  respect  iX  any  of  these,  unless 
‘where  .the  ancient  inhabitants  of  a country  have  hsen  almost 
- totally  exterminated,  has  proved  an  undertaking  beyond  the 
iower  of  the  greatest  conquerors  [D].  The  great  change 
Which  the  settlement  of*’  “^barbarous  nations  occasioned  in 
^he  state  of  Eiu  -^pe,  may,  therefore,  be  considered  as  a more 
decisive  proof,  tha  y even  the  testimony  of  contemporary  his- 
torians, of  the  destructive  violenco  with  which  these  inva- 
ders carried  on  their  conquests,  and  o'* the  havock  which  they 
had  made  from  one  extremity  of  this  quarter  of  the  globe  to 
the  other  [Ej. 

In  the  obscurity  of  the  chaos  occasioned  by  this  general 
ywreck  of  nations  we  must  ^ear^h  for  the  seeds  of  order,  and 
endeavour  to  discover  jh^rst  rudiments  of  the  policy  and 
laws  now  established  in  Europe.  To  this  source  the 'histo- 
rians of  its  different  ^kingdoms  have  attempted, ‘-though  with 
less  attention  and  industry  than  the  importance  of  the  inquiry 
merits,  to  trace  back  the  institutions  and  customs  peculiar 
'to  their  countrymen.  It  is  not  my  province  y>  give  a minute 
derail  of  the  progress  of  government  and  manners  in  each 
particular  nation,  whose  transactions  ’Pfe  the  obje^  of  the 
following  history.  But,  in  order  to  exhibit  a just  view  of 
the  state  of  Europe  at  the  opening  of  the  sixteenth  century, 
it  is  necessary  to  look  back,  and  to  contemplate  the  condition 
ofyhe  northern  nations  upon  their  first  settlement  in  those 
countries  which  they  occupied.  It  is  necessary  to  mark  the 
great  steps  by  which  they  advanced  from  barb-Jrism  to  refine- 
mer",  and  to' point  out  those ^general  princi  les  and  events 
which,  by  dieir  uniform  as  well  aST^ytensivy  operation,  con- 
ducted all  of  them  to  that  degrop  o'y  imp-Wrement  in  policy 
and  in  manners  which  they  had  attained  the  peric'd  when 
Charles  V.  began  his  reign.  / 

^ When  nations  subject  to  despotic  gi/vemment  make  con- 
quests, these  serve  only  to  extend  the  dominion  and  the  pow- 
er of  their  master.  But  armies  composed  of  freemen  con- 
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quer  for  themselves,  not  for  their  leaders.  The  people  who 
overturned  the  Roman  Empire,  and  settled  in  its  various  pro- 
vinces, were  of  thed’atter  class.  fj>Jot  only  the  different  na- 
tions that  Lamed  from  the  north  of  Europe,  which  has  always  ’ 
been  considered  as  the  seat  of  liberty,  but  the  Huns  and  / 
Alans  who  inhabited  part  of  those  couryries,  which  have  beeA 
marked  out  as  the  peculiar  rety  Lh  of  servitude, b enjoyed! 
freedom  and  independence  in  such  a high  ^ /egree  as  see  my 
to  be  scarcely  compatible  with  a state  of  s -cial  union,  or  with 
the  subordination  necessary  to  maintain  it.  They  followed 
the  chieftain  who  led  them  forth  in  quest  of  new  settlements, 
not  by  constraint,  but  from  choice  ; not  as  soldiers  whom  he 
could  order  to  march,  but  as  volunteers  who  offered  to  ac- 
company him  [F].  They  considered  their  conquests  as^a 
common  property,  in  which  all  had  a title  to  share,  as  all  had 
contributed  to  acquire  them  In  what  manner,  or  by , 

what  principles,  they  divided  am  Jag  them  tye  lands  which 
they  se’vfid , we  cannot  now  determine  with  any  certainty. 
There  is  hd5" nation  in  Europe  whose  records  reach  back  to 
this  remote  period  • air-dab ere  is  little  information  to  be  got 
from  the  uninstructive  and  meagre  chronicles,  compiled  by 
writers  ignoranjof  the  true  end,  and  unacquainted  with  the 
proper  objects  of  history,  q, 

C? 

This  new  division  of  property,  however,  together  with 
the  maxims  and  manners  to  which  it  gave  rise,  gradually  in- 
troduced a species  of  government  formerly  unknown.  This 
singular  institution  is  now  distinguished  by  the  name  of  t{j,e 
Feuded  System:  and  though  the  barbarous  nations  which 
framed  it,  settyd  in  their  new  territories  at  different  times, 
came  from  diflt;ent  countries,  =poke  various  language;:, ymd 
were  under  the  yommat  separate  leaders,  the  feudal  po- 
licy and  laws  we\r  estabvJtyd,  with  litde  variation,  in  every 
kingdox. 1 of  Eurc\-e.  This  amazing  uniformity  had  induc- 
ed some  authors c believe  that  all  these  nations,  notwith- 
standing so  many  apparent  circumstances  of  distinction,  were 
originally  the  same  pVbple.  But  it  may  be  ascribed,  with 
greater  probability,  to  the  similar  state  of  society  and  of  man- 

b Ue  l’esprit  des  loix,  liv.  xvii.  ch.  3. 
c Procop.  de  bello  Vandal,  ap.  Script.  Byz.  edit.  Veil.  vol.  i.  p.  345. 

[F]  NOTE  VL  [G]  NOTE  VII. 
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ners  to  which  they  were  accustomed  in  their  native  countries,  SECT. 

and  to  the  similar  situation  in  which  they  found  themselves  

on  taking  pos'session  of  their  new  domains. 

V 0 

- f As  the  conquerors  of  Europe  had  their  acquisitions  to  National 
a -»  a 1 defence  tlie 

'(maintain,  not  only  agJirst  such  of  the  ancient  inhabitants  as  great  ob. 

(they  had  spar  id,  but  against  the  more  formidable  inroads  of  ject  of  feu- 
View  invaders,  self-defence  wJs  their  chiet  care,  and  seems  to 
have  been  the  chid?  object  of  their  first  institutions  and  poli- 
cy. Instead  of  those  loose  associations,  wiiTich,  diough  they 
scarcely  diminished  their  personal  independence,  had  been 
sufficient  for  their  security  while  they  remained  in  their  ori- 
ginal countries,  they  saw  the  necessity  of  uniting  in  more  close 
ccjifederacy,  and  of  relinquishing  some  of  their  private  rights 
in  order  to  attain  public  safety.  Every  freeman,  upon  re- 
ceiving a portion  of  the  "lands  which  were  divided,  bound 
himself  to  appC&r  in  ariAs  gainst  the  enemies  of  the  commu- 
nity. This  military  service  was  the  condition  up^h  which 
he  received  and  held  his  lands  ; and  as  they  were  exempted 
from  every  other  burden,  that  teiiul’e,"  among  "a  warlike  peo- 
ple, was  deemed  both  easy  and  honourable.  The  king  or 
general,  who  led  them  to  conquest,  continuing  still  to  be  the 
"he Ad  of  the  colony,®  had,  of  course,  tb^  largest  portion  allot- 
ted to  him.  Having  thus  acquired  the  means  of  rewarding 
past  services,  as  well  as  of  gaining  new  adherents,  he  parcel- 
led out  his  lands  with  this  view,  binding  those  on  whom  they 
were  bestowed,  to  resort  to  his  standard  with  a number  of 
m»n  in  proportion  to  the  exient  of  the  territoiT  which  they 
received,  and  to  bear  arms  in  his  defence,  flis  chief  offi- 
cers imitated^ the  example  of  the  sovereign,  ado,  in  distribut- 

j ing  portions^ of  their  lands  amdng^mir  dependants,  annexed 
the  same  condition  to  the  grant,  y^ius  a /feudal  kingdom 
resembled  a military  establishment, ^rather ^than  a civil  insti-  > 

tution.  The  victorious  army  cantoned  'Jit  in  the  country 
which  it  had  seized,  continued  ranged  u^lder  its  proper  offi- 
cers, and  subordinate  to  military  comnyfid.  The  name#  of 

*-a  sold’ar.  and  of  a freeman  were  synonymous. d Every  pro- 
prietor of  land,  girt  with  a sword,  was  ready  to  march  at  the 
summons  of  his  superior,  and  to  take  the  field  against  the 
common  enemy. 


d Da  Cange  Glossar.  voc.  Miles. 
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A VIEW  OF  THE 

But  though  the  Feudal  policy  seems  to  be  so  admirably 
calculated  for  defence  against  the.  assaults  of  any  foreign 
power,  its  provisions  for  the,  interior  order  arid  tranquillity 
of  society  were  extremely  defective.  The  principles  of  dis-  ^ 
order  and  corruption  are  discernible  ij,  that  constitution  un  ^ 
der  its  best  and  most  perfect  form.^  They  soon  unfoldea 
themselves,  and,  spreading  witN.Tpidity  through  every  partj 
of  the  system,  produced  the  rrn  st  fatal  e fibers.  The  bond  of 
political  union  was  extremely  feeble  ; the"  sources  of  anarchy 
were  innumerable.  The  monarchical  and  aristocratical  parts 
of  the  constitution, ^having  no  intermediate  power  to  balance 
them,  were  perpetually  at  variance,  and  justling  with  each 
other.  The  powerful  vassals  of  the  crown  soon  extorted  a. 
confirmation  for  life  of  those  grants  of  land,  which  being>iat 
first  purely  gratuitous,  had  te^en  bestowed  only  during  plea- 
sure. Not  satisfied  with  this,  they  prevailed  to  have  them*- 
converted  into  hereditary  possessYon^.  One  ‘step  more  com- 
pleted Urliiyusurpations,  and  rendered  them  unalienable  [H]. 
With  an  ambition  no  less  enterprising,  and  more  preposter- 
ous, they  appropriated  iu  Themselves  titles  of  honour,  as  well 
as  offices  of  power  or  trust.  These  personal  marks  of  dis- 
tinction, whicff  the  public  admiration  bestows  on  illustrious 
merit,  or  which  thq  public  confidence  'confers  on  extraor- 
dinary abilities,  were  annexed  to  certain  families,  and  trans- 
mitted like  fiefs,  from  father  to  son,  by  hereditary  right. 
The  crown  vassals  having  thus  secui'ed  the  possession  of 
their  lands  and  dignities,  the  nature  of  the  feudal  institutions, 
which,  thoij  jh  founded  on  subordination  verged  to  indepen- 
dence, led  tlUm  to  new,  and  still  more  dangerous  encroach- 
ments on  theV.rerogatives  of  the  sovereign.  They  obtain- 
ed the  poweryf  supreme jurisdiction,  both  ch^l  and  crimi- 
nal, within  theiV.own  tet^tories  ; the  right  of  coining  money  ; 
together  with  the  privileg'd-  of  carrying  on  war  against  their 
private  enemies, Vo  their  own  name,  and  by  their  own  autho- 
rity. The  ideas  \ f political  subjection  were  almost  entirely 
log~,  and  frequently*  scarce  any  appearance  of  feudal  subordi- 
nation remained.  Nobles,  who  had  acquired  such  enormous 
power,  scorned  to  consider  themselves  as  subjects.  They 
aspired  openly  at  being  independent : the  bonds  which  connect- 
ed the  principal  members  of  the  constitution  with  the  crown. 


[H]  NOTE  VIII. 
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Were  dissolved.  A kingdom,  considerable  in  name  and  in 
extent,  was  broken  into  as  many  separate  principalities  as  it 
contained  powerful  barons.  A.  thousand  causes  of  jealousy 
r\nd  discord  subsisted  among  them,  and  gave  rise  tO  as  many 
rars.  Every  country  in  Europe,  wasted  or  kept  in  continu- 
al alarm  during  these  godless  contests,  was  filled  with  cas- 
tles and  place  of  strength  ejected  for  the  security  of  the  in- 
habitants ; not  against  foreign!  force,  but  against  internal  hos- 
tilities. An  universal  anarchy,  destructive  in  a great  mea- 
sure, of  all  the  advantages  which  men  expect  to  derive  from 
society,  prevailed.  The  people,  the  m«^t  numerous  as  well 
as  the  most  useful  part  of  the  community,  ^ere  either  reduc- 
ed to  a state  of  actual  servitude,  or  treated  with  the  same  in- 
sc  ’cnce  and  rigour  as  if  they  had  been  degraded  into  that 
wretched  condition  [I].  The,  king,  stripped  of  almost  eve- 
hry  prerogative,  and  without  authority  to  enact  or  to  execute 
salutary  laws,  would  nt-ithe^  protect  the  innocent,  nor  punish 
the  guilty.  The  nobles,  superior  to  all  restraint,  J harassed 
each  other  with  perpetual  wars,  oppressed  their  fellow-sub- 
jects, and  humbled  or  insulted  then  sovereign.  To  crown 
all,  time  gradually  fixed,  and  rendered  venerable,  this  perni- 
cious system,  which  violence  had  established 
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Suci^  was  the  state  of  Europe  with  respect  to  the  interior 
administration  of  government  from  the  seventh  to  the  ele- 
venth century.  All  the  external  operations  of  its  various 
states,  during'  this  period,  were,  of  course,  extremely  feeble. 
A kingdom  dismembered,  and  tom  with  distention,  with- 
out any  common  interest  to  rouse,  or  any  colimon  head  to 
conduct  its  force,  was  incapable  of  acting  wi/i  vigour.  Al- 
most all  thy  wars  in  Europe,-  datiiTg  the  a^es  which  I have 
mentioned,  were  trifling,  indecisive,  and  productive  of  no 
considerable  event.  They  rescrfibled  thejihort  incursions  of 
pirates  or  banditti,  rather  than  the  steady^aperations  of  a re- 
gular army.  Every  baron,  at  the  head  fl(!  his  vassals,  earned 
on  some  petty  enterprise,  to  which  he/tvas  prompted  by  his 
own  ambition,  or  revenge.  The  state  itself,  destitute  of 
union,  either  remained  altogether  inactive,  or  if  it  attempted 
to  make  any  effort,  that  served  only  to  discover  its  impotence. 


It  pret 
ed  nat 
likevvi 
from  a 
ing  w 
vigour 
their  e: 
nal  op 
tions. 


[I]  NOTE  IX. 


u 


A VIEW  OF  THE 


SECT.  The  superior  genius  of  Charlemagne,  it  is  true,  united  all 

these  disjointed  and  discordant  members,  and  forming  them 

again  into  one  body,  restored  to  government  "that  degree  of  ' 
activity  vi mch  distinguishes  his  reign,  and  renders  the  trans- 
actions of  it,  objects  not  only  of  attention,  Jjut  of  admiration  '; 
to  more  enlightened  times.  But  thjsfutate  of  union  and  vl 
gour,  not  being  natural  to  the^mdal  government,  was  on 
short  duration.  Immediately-'  upon  his  ^Leath,  the  spiri/ 
which  animated  and  sustained  the  vast  system  which  he  had 
established,  beirfg  withdrawn,  it  broke  into  pieces.  All  the 
calamities  which  flow  from  anarchy  and  discord,  returning 
with  additional  fr  i ce,  afflicted  the  different  kingdoms,  into 
which  his  empire  was  split.  From  that  time  to  the  eleventh 
century,  a succession  of  uninteresting  events ; a series^pf 
wars,  the  motives  as  well  as  ^e  consequences  of  which  were 
unimportant,  fill  and  deform  the  dnnals  of  all  the  nations  inf 
Eurqne.  ^ <■ 


To  these  pernicious  effects  of  the  feudal  anarchy  may  be 
added  its  fatal  inflflence*  On  the  character  and  improvement 

of  society  of  the  human  mind.  If  men  do  not  enjoy  the  protection  of 
on  sciences  , , . , , . r 

and  arts ; regular  government,  together  with  the  expectation  oi  person- 
al security,  which  naturally  flows  from  if,  they  never  attempt 
to  make  progress  in  science,  nor  aim  at  attaining  refinement 
in  taste,  or  in  manners.  That  period  of  turbulence,  oppres- 
sion, and  rapine,  which  I have  described,  was  ill  suited  to  fa- 
vour improvement  in  any  of  these.  In  less  /thSn  a century 
after  the  barlarous  nations  settled  in  their  new  conquests,  al- 
most all  the  effects  of  the  knowledge  and  civility,  which  the 
Romans  had  sV'ead  through  Europe,  disappeared.  Not  on- 
ly the  arts  of  elegance,,- minister  to  luxqqy,  and  are 
supported  by  it,Vbut  maty  of  the  useful  arts,  without  which 
« life  caiyscarcely  an  considered  as  comfortable,  were  neglect- 

ed or  lost.  Litemture,  science,  taste,  were  words  little  in 
use  during  the  agei  which  we  are  contemplating ; or,  if  they 
occhr  at  any  time,  eminence  in  them  is  ascribed  to  persons 
and  productions  so  contemptible,  that  it  appears  their  true 
import  was  little  understood.  Persons  of  the  highest  rank, 
and  in  the  most  eminent  stations,  could  not  read  or  write. 
Many  of  the  clergy  did  not  understand  the  breviary  which 
they  were  obliged  daily  to  recite  ; some  of  them  could 
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scarcely  read  it  [K].  The  memory  of  past  transactions  was, 
in  a great  degree,  lost,  or  preserved  in  annals  filled  with  tri- 
’ fling  events,  or  legendary  Hales.  Even  the  codes  of  laws, 
* published  by  the  several  nations  which  established  them- 
-elves  in  the  different  countries  of  Europe,  fell  into  disuse, 
yhile,  in  their  place,  . ^justoms,  vague  and  capricious,  were 
(substituted.  The  human  _ d?d,  neglected,  uncultivated,  and 
Repressed,  continued  in  the  m,ost  profound  ignorance.  Eu- 
rope, during  four  centuries,  produced  few  authors  who  me- 
rit to  be  read,  either  on  account  of  the  elega~pe  of  their  com- 
position, or  the  justness  and  novelty’  of  their  sentiments. 
There  are  few  inventions,  useful  or  prnSmental  to  society, 
of  which  that  long  period  can  boast.  ^ 
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Even  the  Christian  religion,  though  its  precepts  are  deli-  upon  ren- 
dered, and  its  institutions  a te  fixed  in  scripture,  with  a preci-  S10n  • 
sion  which  sho”jd  haw  > er^mpted  them  from  being  misin- 
terpreted or  corrupted,  degenerated,  during  those  u'^es  of 
darkness,  into  an  illiberal  superstition.  The  barbarous  na- 
tions, when  converted  to  Christianity --Jhanged  the  object, 
not  the  spirit  of  their  religious  worship.  They  endeavoured 
to  conciliate  the  favour  of  the  true  God  by  m>'ans  not  unlike 
to  .Aose  which  they  had  employed  in  order  to  appease  their 
false  deities.  Instead  of  aspiring  to  sanctity  andtrvirtue, 

* which  alone  can  render  men  acceptable  to  the  great  Author 
of  order  and  of  excellence,  they  imagined  that  they  satisfied 
every  obligation  of  duty  by  a scrupulous  observance  of  ex- 
ternal ceremonies  [L].  Religion,  according  to  t *eir  concep- 
tions of  it,  comprehended  nothing  else ; and  \Jie  rites,  by 
. which  they  persuaded  themselves  that  they  should  gain  the 
favour  of  heaven,,  were  of  such  a nature  as  might  have  been 
expected  frodi  the  rude  ideas  of  the^-es  whir/h  devised  and 
introduced  them.  They  were  ei’sg^  iso  m^weaning  as  to  be 
• altogether  unworthy  of  the  Being  to  whose  . onour  they' were 
®*\  * consecrated ; or  so  absurd  as  to  be  a disgrace  to  reason  and 

\ humanity  [M].  Charlemagne  in  Franc:?,  and  Alfred  the 
\ Great  in  England,  endeavoured  to  dispel  this  darkness,  and 
\ gave  their  subjects  a short  glimpse  of  light  and  knowledge. 

\ But  the  ignorance  of  the  age  was  too  powerful  for  their  ef- 

\ [K]  NOTE  X.  [L]  NOTE  XI.  [M]  NOTE  XII. 
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forts  and  institutions.  The  darkness  returned,  and  settled 
over  Europe  more  thick  and  heavy  than  before. 


Upon  the 
character 
and  virtue 
of  the  hu- 
man mind 


From  the 
beginning 
of  the  ele- 
<.  enth  cen- 
tury, go- 
vernment 
and1,  tan- 
ners begin 
to  improve. 


As  tlr*  inhabitants  of  Europe,  during  these  cepturies, 
were  strangers  to  the  arts  which  embellish  a polished  age. 
they  were  destitute  of  the  virtues  whij-h  abound  among  pec 
pie  who  continue  in  a simple  st^vV'1  Force  o£  mind,  a sense 
of  personal  dignity,  gallantry  jn  enterprise,. invincible  perse- 
verance in  execution,  contempt  of  dang^:  and  of  death,  are 
the  characteristic  virtues  of  uncivilized  nations.  But  these 
are  all  the  offspring  of  equality  and  independence,  both  which 
the  feudal  institutions  had  destroyed.  The  spirit  of  domi- 
nation corrupted  the  nobles  ; the  yoke  of  servitude  depress- 
ed the  people  ; the  generous  sentiments  inspired  by  a sense 
of  equality  weixfextinguishqd,  and  hardly  any  thing  remain- 
ed to  be  a check  on  ferocity  andtviolence.  Human  society 
is  in.its  most  corrupted  state,  at^.iat  period  /vhen  men  have 
lost  thJ8"  original  independence  and  simplicity  of  manners, 
but  have  not  attained  that  degree  of  refinement  which  intro- 
duces a sense  of  delEvum  and  of  propriety  in  conduct,  as  a 
restraint  on  those  passions  which  lead  to  heinous  crimes. 
Accordingly  a ‘Greater  number  of  those  atrocious  actions, 
which  fill  the  mind  of  man  with  astonishment  and  horror ^pc 
cur  in  1 Qie  history  of  the  centuries  under  review,  than  in  that 
of  any  period  of  the  same  extent  in  the  annals  of  Europe. 
If  we  open  the  history  of  Gregory  of  Tours,  or  of  any  con- 
temporary author,  we  meet  with  a series  of  de^ds  of  cruel- 
ty, perfidy,  rid  revenge,  so  wild  and  enormous,  as  almost  to 
exceed  belity 

But,  according  to  the  ohr  mvation  of  an  elegant  and  pro- 
found historian^  there  Gran  ultimate  point  of  depression,  as 
well  as  of  exaltl'^Qin,  frofr!d  rhich  human  affairs  naturally  re- 
turn id-  a contrary  progress,  and  beyond  which  they  never 
pass  either  in  theirc  advancement  or  decline.  When  defects, 
either  in  the  form  or  in  the  administration  of  government,  occa- 
sion such  disorders  id  society  as  are  excessive  and  intolerable, . 
it  becomes  the  common  interest  to  discover  and  to  apply  such 
remedies  as  will  most  effectually  remove  them.  Slight  in- 


e Hume’s  History  of  England,  vol.  ii.  p.  441. 
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eQnveniences  may  be  long  overlooked  or  endured  ; but  when 
vv.>  abuses  grow  to  a certain  pitch,  the  society  must  go  to  ruin, 
,or  must  attempt  to  reform  them*  The  disorders  in  the  feu- 
cbd  system,  together  with  the  corruption  of  taste  arid  man- 
' ' -Iters  consequent  upon^these,  which  had  gone  on  increasing 

‘ luring  a long  course  o>  years,  seemed  to  have  attained  their 
utmost  point  oi  excess  towards  the  close  of  the  eleventh  cen- 
tury. From  thai  sera,  we  may  date  the  return  of  govern- 
ment and  manners  dn  a contrary  direction,  and  can  trace  a 

succession  of  causes  and  events  which  contributed,  some 

• h . ' 

with  a nearer  and  more  conspicuous,  others  with  a more  re- 
mote  and  less  perceptible  influence,  to  aboihjh  confusion  and 
barbarism,  and  to  introduce  order,  regularity,  and  refine- 
ment. 


* In  pointing  out  and  explaining  these  causes  and  events,  it 
is  not  necessary’ to  observe  frie  order  of  time  with  a chrono- 
logical accuracy;  ip,  is  of  more  importance  to  keerin  view 
their  mutual  connexion  and  dependency  xid  to  show  how 
the  operation  of  one  event,  or  one  caGse,  prepared  the  way 
for  another,  and  augmented  its  influence.  We  have  hither- 
to been  contemplating  the  progress  of  that  darkness,  which 
spread  over  Europe?  from  its  first  apprypeh,  to  the  period  of 
greatest  .obscuration  ; a more  pleasant  exercise  begiiis  here  ; 
to  observe  the  first  dawnings  of  returning  light,  to  mark  the 
various  accessions  by  which  it  gradually  increased  and  ad- 
vanced toward",  the  full  splendour  of  day. 


I.  The  Crusades,  or  expeditions  in  order  2o  rescue  the 
Holy  Land  out  of  the  hands  of  Infidels,  see  /ed  to  be  the 
first  event  f^at  roused  Europe  ^ the  lethargy  in  which  it 
had  been  long  sunk,  and  that  tended Ao  introduce  any  consi- 
derable change  in  government  3r  in  manf/.rs.  It  is  natural 
to  the  human  mind  to  view  those  places  wliich  have  been  dis- 
tinguished by  being  the  residence  of  anO  illustrious  person- 
age, or  the  scene  of  any  great  transaction,  with  some  decree 
of  delight  and  veneration.  To  this  principle  must  be  ascrib- 
ed the  superstitious  devotion  with  which  Christians,  from 
the  earliest  ages  of  the  church,  were  accustomed  to  visit  that 
country  which  the  Almighty  had  selected  as  the  inheritance 
of  his  favourite  people,  and  in  which  the  Son  of  God  had  ac- 
vol.  i.  f 
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SECT,  complished  the  redemption  of  mankind.  As  this  distant, 

pilgrimage  could  not  be  performed  without  considerable  ex- 
pense, fatigue,  and  danger,  k appeared  the  more  meritorious, , 
and  carfie  to  be  considered  as  an  expiation  for  almost  every 
crime.  An  opinion  which  spread  with  rapidity  over  Eurorf — ' 
about  the  close  of  the  tenth,  and  beginning  of  the  eleventh 
century,  and  which  gained  unri-^rsal  credit,  wT.  nderfully  aug-J 
mented  the  number  of  credulous  pilgrims,  and  increased  the 
ardour  with  which  they  undertook  this  doeless  voyage.  The 
thousand  years, ^mentioned  by  St.  Johnf,  were  supposed  to 
be  accomplished,  affd  the  end  of  the  world  to  be  at  hand. 

A general  constfthation  seized  mankind  ; many  relinquished 
their  possessions  ; and  abandoning  their  friends  and  families, 
hurried  with  precipitation  to  the  Holy  Land,  where  they 
imagined  that  Lhrist  wo  ul  \ quickly  appear  to  judge  the 
■world  g.  While  Palestine  continued  subject  [to  the  Caliphs 
theyehad  encouraged  the  resort  of  plgrimsc  to  Jerusalem  ; 
and  cofijidpred  this  as  a beneficial  species  of  commerce, 
which  brought  rdectheir  dominions  gold  and  silver,  and  car- 
ried nothing  out  of  them  but  relics  and  consecrated  trin- 
kets. But  the  Turks  having  conquered  Syria  about  the 
middle  of  the  eleventh  century,  pilgrims  were  exposed  to 
outrages  of  every  kind  from  these  fierce  barbarians h.  Inis 
change  happening  precisely  at  the  juncture  when  die  panic 
terror,  which  I have  mentioned,  rendered  pilgrimages  most 
frequent,  filled  Europe  with  alarm  and  indignation.  Every 
person  whopretumed  from  Palestine  related  die  dangers 
which  he  ha  . encountered,  in  visiting  the  holy  city,  and1  de- 
scribed with\  xaggeration  the  cruelty  and  vexations  of  the 
Turks.  n 

h , an  pV  4r 

The  imme-  When  the  nTods  ousften  were  thus  prepared,  the  zeal  of 
a fanatical  monk,  }Who  conceived  the  idea  of  leading  all  the 
them.  forces  of  Christendom  against  the  Infidels,  and  of  driving 

?l  them  out  of  the  Moly  Land  by  violence,  was  sufficient  to 


f Revel,  xx.  2,  3,  4.  <. 

g Chronic.  Will.  Godelli  ap.  Bouquet  Recueil  des  Historiens  de  France, 
tom.  x.  p.  262.  Vita  Abbonis,  ibid.  p.  332.  Chronic.  S.  Pantaleonis  ap. 
Eccard.  Corp.  Scrip,  medii  sevi,  vol.  i.  p.  909.  Annalista  Saxo,  ibid.  576. 

h Jo.  Dan.  Schoepflini  de  sacris  Gallorum  in  orientemexpeditionibus,.pl 
4.  Argent.  1726. 4to. 
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give  a beginning  to  that  wild  enterprise.  Peter  the  hermit, 
for  that  was  the  name  of  this  martial  apostle,  ran  from  pro- 
vince to  province  with  a crucifix  in  his  hand,  exciting  prin- 
ces and  people  to  this  Holy  War,  and  wherever  ' rle  came 
•>ndled  the  same  enthusiastic  ardour  for  it  with  which  he 
himself  was  animated.  ’ The  council  of  Placentia,  where 
0 upwards  of  thirty  thousand  persons  were  assembled,  pro- 
nounced the  scheme  to  have^been  suggested  by  the  imme- 
diate inspiration  of ’'heaven.  In  the  council  of  Clermont, 
still  more  numerous,  as  soon  as  the  measure  was  proposed, 
all  cried  out  with  one  voice,  “ It  is  the  Xdl  of  God.”  Per- 
sons of  all  ranks  catched  the  contagion  ; nohpnly  the  gallant 
nobles  of  that  age,  with  their  martial  followers,  whom  we 
ma^  suppose  apt  to  be  allured  by  the  boldness  of  a roman- 
tic enterprise,  but  men  in  the  nibre  humble  and  pacific  sta- 
tions of  life ; ecclesiastics  oi"  eveiy  order,  and  even  women 
and  children,  engaged  with  emulation  in  an  undertaking, 
which  was  deemed  sacred  and  meritorious.  If  we  '-may  be- 
lieve the  concurring  testimony  of  conte^p^ftiry  authors,  six 
millions  of  persons  assumed  the  cross  which  was  the  badge 
that  distinguished  such  as  devoted  themselves  to  this  holy 
warfare.  All  Europe,  says  the  Princess  Anna  Comnena, 
tom  up  from  the  foundation,  seemed  r -ady  to  precipitate  it- 
self in  one  united  body  upon  Asiak.  Nor  did  the  fumes  of 
this  enthusiastic  zeal  evaporate  at  once : the  frenzy  was  as 
lasting  as  it  was  extravagant.  During  two  centuries,  Eu- 
rope seems  to  have  had  no  object  but  to  recover  tor  keep  pos- 
session of  the  Holy  Land ; and  through  that  period  vast  ar- 
mies continued  to  march  thither  [N].  J 

The  first  jfforts  of  valour,  ahii.V^'A  by  erthusiasm,  were 
irresistible  ; part  of  the  lesser  Ayie  jall  Svj*:  t and  Palestine, 
were  wrested  from  the  Infidels ; the  banne  - of  the  cr  ^ss  was 
’ , displayed  on  Mount  Sion  ; Constantinople,  the  capital  of  the 
Christian  empire  in  the  East,  was  afterwards  seized  by  a bo- 
dy of  those  adventurers,  who  had  talyn  arms  against  the 

i Fulcherius  Carnotensis  ap.  Bongarsii  Gesta  Deiper  Francos,  vol.  i.  38r. 
edit.  Han.  1611. 

k Alexias,  lib.  x.  ap.  Byz.  script,  vol.  xi.  p.  224. 
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S E^c  T.  Mahometans,  and  an  Earl  of  Flanders,  and  his  descendants, 

kept  possession  of  the  Imperial  throne  during  half  a century. 

But  though  the  first  impress*On”of  the  Crusaders  was  so  un-  f 
expectelT  that  they  made  their  conquests  with  great  easy, 
they  found  infinite  difficulty  in  preserving-  them.  Establish  - 
ments  so  distant  from  Europe,  surrounded  by  warlike  mo- 
tions, animated  with  fanatical  &al  scarcely  inferior  to  that  of 
the  Crusaders  themselves,  wefe  perpetually  in  danger  of  be- 
A.  D.  1291.  ing  overturned.  Before  the  expiration  bf  the  thirteenth  cen- 
tury, the  Christians  jvere  driven  out  of  all  their  Asiatic 
possessions,  in  acRttiring  of  which,  incredible  numbers  of 
men  had  perish*  i]  and  immense  sums  of  money  had  been 
wasted.  The  only  common  enterprise  in  which  the  Euro- 
pean nations  ever  engaged,  and  which  they  all  undertook 
with  equal  ardour,  remains^ u singular  monument  of  human 

folly.  ' ’ € 

€-  fc 


The  benefi- 
cial effects 
of  the  Cru- 
sades on 
manners. 


But  ¥ro*'i  these  expeditions,  extravagant  as  they  were, 
beneficial  cons^'v^ces  followed,  which  had  neither  been 
foreseen  nor  expected’.  In  their  progress  towards  the  Holy 
Land,  the  followers  of  the  cross  marched  through  countries 
better  cultivated,  and  more  civilized  than  their  own.  Their 
first  rendezvous  wan  commonly  in  Italy,  in  which  Verfce, 
Genoa,  Visa,  and  other  cities,  had  begun  to  apply  themselves 
to  commerce,  and  had  made  considerable  advances  towards 
wealth  as  well  as  refinement.  They  embarked  there,  and 
landing  in  Dalmatia,  pursued  their  route  by  hand  to  Constan- 
tinople. Tl  ough  the  military  spirit  had  been  long  extinct 
in  the  EasteK  Empire,  and  a despotism  of  the  worst  species 
had  annihilated  almost  every  public  virtue,  yet  Constantino- 
ple, having  never  felt  1%-,  --’..J tractive  rage  of  t foe  barbarous 
nations,  was  thp  greatest, , as  well  as  the  most  beautiful  city 
in  Europe,  and  ttte  only  6'tie  in  which  diere  remained  any 
image  of  the  ancient  elegance  in  manners  and  arts.  The 
naval  power  of  the  eastern  Empire  was  considerable.  Ma- 
nufi1  ctures  of  the  most  curious  fabric  were  carried  on  in  its 
dominions.  Constantinople  was  the  chief  mart  it.  Europe 
for  the  commodities  of  the  East  Indies.  Although  the  Sa- 
racens and  Turks  had  tom  from  the  Empire  many  of  its 
richest  provinces,  and  had  reduced  it  within  very  narrow 
bounds,  yet  great  wealth  flowed  into  the  capital  from  these 
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yarious  sources,  which  not  only  cherished  such  a taste  for 
magnificence,  but  kept  alive  such , a relish  for  the  sciences, 
as  appears  considerable,  ’when  compared  with  what  was 
,knowli  in  other  parts  of  Europe.  Even  in  Asia,. die  Euro- 
fcpeans,  who  had  assumed  the  cross,  found  the  remains  of  the 
knowledge  and  arts  Ftiich  the  example  and  encouragement 
of  the  Caliphs  had  diff u'A- . jj  through  their  Empire.  Al- 
though the  attention  of  thcthistorians  of  the  Crusades  was 
fixed  on  other  objects  than  the  state  of  society  and  manners 
among  the  nations  which  they  invaded, -although  most  of 
them  had  neither  taste  nor  discernment  enough  to  describe 
these,  they  relate,  however,  such  signal  a *s  of  humanity  and 
generosity  in  the  conduct  of  Saladin,  as  wtil  as  some  other 
1 .ttders  of  the  Mahometans,  as  give  us  a very  high  idea  of 
their  manners.  It  was  not  possible  for  thJ  Crusaders  to  tra- 
1 vel  through  so  many  countries,  and  to  behold  their  various 
customs  and  Institutions,  -Without  acquiring  information  and 
improvement.  Their  views  enlarged ; their  y^ejudices 
wore  off ; new  ideas  crowded  into  their  yAinds ; and  they 
must  have  been  sensible,  on  many  occasions,  of  the  rusticity 
of  their  own  manners,  when  compared  with  those  of  a more 
polished  people.  These  impressions  wereflkot  so  slight  as  to 
Le  effaced  upon  their  return  to  their  liative  countries.  A 
close  intercourse  subsisted  between  the  East  and  West  dur- 
ing two  centuries ; new  armies  were  continually  marching 
from  Europe  to  Asia,  while  former  adventurers  returned 
home  and  ■‘imported  many  of  the  customs  to  which  they  had 
b'een  familiarised  by  a long  residence  abroach  According- 
ly, we  discovor,  soon  after  the  commencement  of  the  Cru- 
sades, greater  splendour  in  the  courts  of  .princes,  greater 
pomp  in  public  ceremonies,-..  ‘ ' pyore  refined  taste  in  plea- 
sure and  amusements,  together  with  a more  romantic  spi- 
rit of  enterprise  spreading  gradually  o Air  Europe ; and  to 
these  wild  expeditions,  the  effect  of  superstition  or  folly,  we 
owe  the  first  gleams  of  light  which  tended  to  dispel  barba- 
rism and  ignorance.  j, 


But  these  beneficial  consequences  of  the  Crusades  took 
place  slowly ; their  influence  upon  the  state  of  property,  and 
consequently  of  power,  in  the  different  kingdoms  of  Europe, 
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was  more  immediate  as  well  as  discernible.  The  nobles 
who  assumed  the  cross,  ap,d  bound  themselves  to  march  to 
the  Holy  Land,  soon  perceived- -'that  great  sums  were  neces-  t 
saiy  towatds  defraying  the  expense  of  such  a distant  eXpedi-^ 
tion,  and  enabling  them  to  appear  with  suitable  dignity  at  thery  - 
head  of  their  vassals.  But  the  genius&f  the  feudal  system  - 
was  averse  to  the  imposition  extraordinany  taxes  ; and 
subjects  in  that  age  were  unaccustomed  to  pay  them.  No 
expedient  remained  for  levying  the  sums&requisite,  but  the 
sale  of  their  possessions.  As  men  were  inflamed  with  ro- 
mantic expectations  j??  the  splendid  conquests  which  they 
hoped  to  make  iry  ♦Asia,  and  possessed  with  such  zeal  for 
recovering  the  Holy  Land  as  swallowed  up  every  other 
passion,  they  relinquished  their  ancient  inheritances  with- 
out any  reluctant,  and  fore. prices  far  below  their  value, 
that  they  might  sally  forth  as  adventurers  in  quest  of  new 
settlements  in  unknown  countrieL ' Vhe  moriarchs  of  the 
great  kingdoms  in  the  west,  none  of  \yhom  had  engaged 
in  the  first  CruL-de,  jeagerly  seized  this  opportunity  of  an- 
nexing considerable  t&Aitories  to  their  crowns  at  small  ex- 
pense ’.  Besides  this,  several  great  barons,  who  perished  in 
the  Holy  War,  ’.laving  left  no  heirs,  their  fiefs  reverted  of 
course  to  their  respective  sovereigns  ; and  by  these  accdo- 
sions  of  property,  as  well  as  power  taken  from  the  one 
scale  and  thrown  into  the  other,  the  regal  authority  rose  in 
proportion  as  that  of  the  aristocracy  declined.  The  absence, 
too,  of  many  nptent  vassals,  accustomed  to  control  and  give 
law  to  their  so  ereigns,  afforded  them  an  opportunity  of  ex- 
tending theirVurerogative,  and  of  acquiring  a degree  of 
weight  in  the  constitution  which  they  did  not  formerly  pos- 
sess. To  these  circumstagy . y *ve  may  add,  that^as  all  who 
assumed  the  crosj  were  ratten  under  the  immediate  protec- 
tion of  the  church,  kid  its  n-oaviest  anathemas  were  denounc- 
ed against  such  as  should  disquiet  or  annoy  those  who  had 
devoted  themselves  to  this  service  ; the  private  quarrels  and 
hostilities  which  banished  tranquillity  from  a feudal  king- 
dom, were  suspended  ‘or  extinguished  ; a more  general  and 
steady  administration  of  justice  began  to  be  introduced,  and 
some  advances  were  made  towards  the  establishment 


1 Willelm.  Malmsbur.  Guibert.  Abbas  ap-  Bongars.  vol.  i.  481. 
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’<>£  regular  government  in  the  several  kingdoms  of  Eu-  SECT. 
, rope m [O].  ^ ^ - L 

• ^ # 

, t The  commercial  effects  of  the  Crusades  were  no.,  less  con-  Theircom- 
feiderable  than  these  which  I have  already  mentioned.  The  ^cial  e£" 
first  armies  under  the*  standard  of  the  cross,  which  Peter  the 
hermit  and  Godfrey  of  Bouillon  led  through  Germany  and 
Hungary  to  Constantinople,  buffered  so  much  by  the  length 
of  the  march,  as  well  as  by  the  fierceness  of  the  barbarous 
people  who  inhabited  those  countries-  that  ’it  deterred  others 
from  taking  the  same  route  ; and  rath  A;,  than  encounter  so 
many  dangers,  they  chose  to  go  by  sea.  V enice,  Genoa,  and 
Pisa,  furnished  the  transports  on  which  they  embarked.  The 
sum  which  these  cities  received  merely  for  freight  from 
such  numerous  armies  was  'mimense n.  This,  however, 
was  but  a small  part  of  what  they  gained  by  the  expeditions 
to  the  Holy  Lund  ; the  Crtisaders  contracted  with  them  for 
military  stores  and  provisions  ; their  fleets  kept  on  me  coast 
as  the  armies  advanced  by  land  ; and  lying  them  with 
whatever  was  wanting,  engrossed  all  cne  profits  of  a branch 
of  commerce,  which,  in  every  age,  has  been  extremely  lucra- 
tive. The  success  which  attended  the  arms  of  the  Crusa- 
ders was  productive  of  advantages  r dll  more  permanent. 

There  are  charters  yet  extant,  containing  grants  to  ffhe  Ve- 
netians, Pisans,  and  Genoese,  of  the  most  extensive  immuni- 
ties in  the  several  settlements  which  the  Christians  made  in 
Asia.  All  the-, commodities  which  they  imported  or  export- 
ed’are  thereby  exempted  from  every  imposit Hn ; the  pro- 
perty of  entire  Suburbs  in  some  of  the  maritime  towns,  and 
of  large  streets  in  others,  is  vested  in  them:,1  and  all  ques- 
tions, arisir  p among  persons  aJ  r ,|  within  their  precincts, 
or  who  traded  under  their  protewon,  are  appointed  to  be 
tried  by  their  own  laws,  and  byjucfges  of ‘.'heir  own  appoint-  ■> 

^ ment0.  When  the  Crusaders  seized  Constantinople,  and 
placed  one  of  their  own  leaders  on  the  Imperial  throne,  the 
Italian  States  were  likewise  gainers  by  that  event.  ThrVe- 

m Da  Cange  Glossar.  voc.  Cruce  signatus.  Guil.  Abbas  ap.  Bongars.  vol. 
i.  480,482. 

n Muratori  Antiquit.  Italic,  niedii  JEvi,  vol.  ii.  905. 
o Muratori  Antiquit.  Italic,  medii  /Evi,  vol.  ii.  906f  See; 
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netians,  who  had  planned  the  enterprise,  and  took  a consi- 
derable part  in  carrying  it* into  execution,  did  not  neglect  to  < ,, 
secure  to  themselves  the  chie/radvantages  redounding  from 
its  succdls.  They  made  themselves  masters  of  part  of  the 
ancient  Peloponnesus  in  Greece,  together  with  some  of  th^  " 
most  fertile  islands  in  the  Archipelago.  Many  valuable 
branches  of  the  commerce,  whitiTformerly  cetdered  in  Con- 
stantinople, were  transferred  fo  Venice,  Genoa,  or  Pisa. 

Thus  a succession  of  events,  occasionetVby  the  Holy  War, 
opened  various  sources,  from  which  wealth  flowed  in  such 
abundance  into  the"/  cities1’,  as  enabled  them  in  concur- 
rence with  anotMf  institution,  which  shall  be  immediately 
mentioned,  to  secure  their  own  liberty  and  independence. 

II.  The  institution  to  wKkh  I alluded  was  the  forming 
of  cities  into  communities,  corporations,  or  bodies  politic,* 
and  panting  them  the  privilege  ofhnunicqShl  jurisdiction, 
which  kd/ntnbuted  more,  perhaps,  thanfuny  other  cause,  to 
introduce  regrifh— ^vemment,  police,  and  arts,  and  to  diffuse 
them  over  Europe.  ^T'he  feudal  government  had  degenerat- 
ed into  a system  of  oppression.  The  usurpations  of  the  no- 
bles were  becohve  unbounded  and  intolerable : they  had  re- 
duced the  great  body,  of  the  people  into ’a  state  of  actual  ser- 
vitude : The  condition  of  those  dignified  with  the  name  of 
freemen,  was  often  little  preferable  to  that  of  the  other. 

Nor  was  such  oppression  the  portion  of  those  alone  who 
dwelt  in  the, .country,  and  were  employed  inr  cultivating  the 
estate  of  thee-  master.  Cities  and  villages  found  it  necessa- 
ry to  hold  ofoisome  great  lord,  on  whom  the/  might  depend 
for  protection, land  became  no  less  subject  to  his  arbitrary  ju- 
risdiction. The  inhabit? v -.were  deprived  of  those  rights, 
which,  in  social  life,  artt  deemed  most  natural  and  inalien- 
able. They  couldmot  dispvvse  of  the  effects  which  their  own 
industry  had  acquired,  either  bv  a latter  will,  or  by  any  deed 
executed  during  their  lifeq.  They  had  no  right  to  appoint 
guardians  for  their  children  during  their  minority.  They 
were  not  permitted  to  marry  without  purchasing  the  consent 

p Villehardouin  Hist,  de  Constant,  sous  l’Empereurs  Francois,  105,  fkc. 

q Dacherii  Spiceleg.  tom.  xi.  374, 375.  edit,  in  4to.  donances  des  Rois  de 
France,  tom,  iii.  204.  No.  2.  6. 
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• of  the  lord  on  whoni'  they  depended1'.  If  once  they  had 
commenced  A law-suit,  thtty-^urst  not  terminate  it  by  an  ac- 
commodation, because  that  would  have  deprived  the  lord,  in 
Hvhose  court  they  pleaded,  of  the  perquisites  due  to  him  on 
passing  sentence5.  Services  of  various  kinds,  no  less  dis- 
graceful than  oppressive,  7*  ire  exacted  from  them  without 
mercy  or  moderation.  The  spirit  of  industry  was  checked 
in  some  cities  by  absurd  regulations,  and  in  others  by  unrea- 
sonable exactions ; nor  would  the  narrow  r and  oppressive 
maxims  of  a military  aristocracy  hahe  permitted  it  ever  to 
rise  to  any  degree  of  height  or  vigour c.  ■ . 

A 

But  as  soon  as  the  cities  of  Italy  began  to  turn  their  atten- 
tion towards  commerce,  and  fr-  conceive  s me  idea  of  the  ad- 
vantages which  they  might  derive  from  it,  they  became  im- 
patient to  shake  olf  the  _,hke  of  their  insolent  lords,  and  to 
establish  among  themselves  such  a free  and  equ?1  Oovem- 
ment,  as  would  render  property  secure,  and  jpdastry  flourish- 
ing. The  German  emperors,  espeaiudty  those  of  the  Fran- 
conian and  Suabian  lines,  as  the  seat  of  their  government 
was  far  distant  from  Italy,  possessed  a fettyle  and  imperfect 
jurisdiction  in  that( country.  Their  perpetual  quarrels,  either 
with'  the  popes  or  with  their  own  turbulent  vassal^  diverted 
their  attention  from  the  interior  police  of  Italy,  and  gave  con- 
stant employment  to  their  arms.  These  circumstances  en- 
couraged the  inhabitants  of  some  of  the  Italian  cities,  to- 
wards the  beginning  of  the  eleventh  century,' 'jh  assume  new 
privileges,  to  unite  together  more  closely,  an(jj  to  form  them- 
selves into  bodies  politic  under  the  government  of  laws 
established  by  common  conn~p.fr1.  The  rights,  which  many 
cities  acquired  by  bold  or  fortunate  usurpations,  others  pur- 
chased from  the  emperors,  whe  ^eme^  themselves  gainers 
when  they  received  large  sums  for  immunities  which  they 
were  no  longer  able  to  withhold ; and  some  cities  obtained 

r Ordonances  des  Rois  de  France,  tom.  i.op.  22.  tom.  iii.  203‘rNo.  1. 
Murat.  Antiquit.  Ital.  vol.  iv.  p.  20.  Dacher.  Spicel.  vol.  xi.  325.  341. 
s Dacher.  Spicel.  vol.  ix.  182. 

t M.  I’Abbe  Mably  Observat.  sur  l’hist.  de  France,  tom.  ii.  p.  2.  96 
u Murat.  Antiquit.  Ital.  vol.  iv.  p.  5. 
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them  gratuitously,  from  tthe  generosity  or  facility  of  the 
princes  on  whom  they  depepited.  The  great  increase  of 
wealth  \vhich  the  Crusades  brought  into  Italy,  occasioned  a 
new  kind  of  fermentation  and  activity  in  the  minds  of  thqr5^ 
people,  and  excited  such  a general  paSsfon  for  liberty  and  in- 
dependence, that,  before  the  cq;: elusion  of  th?  last  Crusade, 
all  the  considerable  cities  in  thgt  country  had  either  purchas- 
ed or  had  extorted  large  immunities  froi,-A  the  emperors  [P]. 

t. 


This  innovation  yds  not  long  known  in  Italy  before  it 
made  its  way  intopr'rance.  Louis  le  Gros,  in  order  to  cre- 
ate some  powemhat  might  counterbalance  those  potent  vas- 
sals who  controlcd,  or  gave. law  to  the  crown,  first  adopted 
the  plan  of  confeit  ing  new  pj^vileges  on  the  towns  situated 
within  his  own  domain.  These  privileges  were  called  charters ♦ 
of  community , by  which  he  enfranchised  the  inhabitants,  abo- 
lishect  -h^marks  of  servitude,  and  formed  them  into  corpora- 
tions or  bodies.  politic,  to  be  governed  by  a coimcil  and  ma- 
gistrates of  their  owf^omination.  These  magistrates  had 
the  right  of  administering  justice  within  their  own  precincts, 
of  leaping  taxes*_rf  embodying  and  training  to  arms  the  mi- 
litia of  the  town,  which  took  the  field  wlpjsn  required  by  tkj 
sovereign,  under  the  command  of  officers  appointed  by  the 
community.  The  great  barons  imitated  the  example  of  their 
monarch,  and  granted  like  immunities  to  the  towns  within 
their  territories.  They  had  wasted  such  great  sivms  in  their 
expeditions  tcf  the  Holy  Land,  that  they  were  eager  to  l^y 
hold  on  this  nLv  expedient  for  raising  money,  by  the  sale  of 
those  charters  o„  liberty.  Though  the  institution  of' commu- 
nities was  as  repugnant  to  thejyl;maxims  of  policy^  as  it  was 
adverse  to  their  power,  |fney  disregarded  remote  conse- 
quences, in  order  t^obtaS?^ resent  relief.  In  less  than  two 
centuries*,  servitude  was  abolished  in  most  of  the  towns  in 
France,  and  they  became  free  corporations,  instead  of  depen- 
dent yillages,  without  jurisdiction  or  privileges  [QJ.  Much 
about  the  same  period^*  the  great  cities  in  Germany  began  to 
acquire  like  immunities,  and  laid  the  foundation  of  their  pre- 
sent liberty  and  independence  [R],  The  practice  spread 
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■quickly  over  Europe,  and  was  adopted  in  Spain,  England,  SECT. 

Yc:>  , Scotland,  and  all  the  other  feudal  kingdoms  [S].  ’ 

, ' The  good  effects  of  this  new  institution  were'  humedi-  Its  happy 

t iii  i r i i • . r,  effects  up- 

ately  felt,  and  its°  influence  on  government  as  well  as  man-  on  thecon- 
ners  was  no  less  extensive  than  salutary.  A great  body  of  dition  of 
, the  people  wa.9  released  froM*  servitude , and  from  all  the  ar-  itants; 
bitrary  and  grievous  impositions  to  which  that  wretched  con- 
dition had  subjected  them.  Towns,  upon  acquiring  the 
right  of  community,  became  so  many  liti?e  republics,  go- 
verned by  known  and  equal  laws.  \»-Nberty  was  deemed 
such  an  essential  and  characteristic  part' An  their  constitu- 
tion, that  if  any  slave  took  refuge  in  one  of  tl)em,  and  resid- 
etAhcrp  during  a year  without  being  claimed,  he  was  in- 
stantly declared  a freeman,  anu*  admitted  as  a member  of 


k 


e community  w. 


) A 


As  one  part  of  the  people  owed  their  liber^yato  the  erec-  upon  the 
tion  of  communities,  another  was  indely-Ai-u/ them  for  their  q^^obin- 
security.  Such  had  been  the  state  of  Europe  during  seve-  ty  ; 
ral  centuries,  that  self-preservation  obliged^  every  man  to 
.court  the  patronage  of  some  powerful  baron,  and  in  times  of 
danger  his  castle  was  the  place  to  vJhich  all  resorted  for 
safety.  But  towns  surrounded  with  walls,  whose  inhabitants 
were  regularly  trained  to  arms,  and  bound  by  interest,  as 
well  as  by  the  most  solemn  engagements,  reciprocally  to  de- 
fend each  other,  afforded  a more  commodious  and  secure 
-etreat.  The  nobles  began  to  be  considered  di  of  less  im- 
lortance  when  ihey  ceased  to  be  the  sole  guar  nans  to  whom 
he  people  could  look  up  for  protection  against  violence. 

> . . "A 

If  the  nobility  suffered  some  /Jgpinution  of  their  credit  upon  the 
and  power  by  the  privileges  granted  to  the  cities,  tbj  crown  * 

acquired  an  increase  of  both.  As  there  were  no  regular 
troops  kept  on  foot  in  any  of  the  feudal  kingdoms,  the  mo- 
narch could  bring  no  army  into  the  field,  but  what  was  c3m- 

w Statut.  Humberti  Bellojoci  Dacher.  Spicel.  vo!.  ix.  182.  185.  Ciiavta 
Comit.  Forens.ibid.  198. 
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upon  the 
increase  of 
industry. 


posed  of  soldiers  furnished  by  the  crown  vassals,  always  jea- 
lous of  the  regal  authority';  nor  had  he  any  funds  for  carry- 
ing on  the  public  service  but*such  as  they  granted  him  with  t 
a very  scaring  hand.  But  when  the  members  of  communi 
ties  were  permitted  to  bear  arms,  and  were  trained  to  th^ 
use  of  them,  this  in  some  degree  supplied  the  first  defect, 
and  gave  the  crown  the  comnfend  of  a body^of  men,  inde- 
pendent of  its  great  vassals.  Lihe  attachment  of  the  cities 
to  their  sovereigns,  whom  they  respected  as  the  first  authors 
of  their  liberties,  and  whom  they  were  obliged  to  court  as 
the  protectors  of  tf-TV  immunities  against  the  domineering 
spirit  of  the  nchhs,  contributed  somewhat  towards  removing 
the  second  evil,  as,  onipany  occasions,  it  procured  the  crown 

supplies  of  monev,  which  added  new  force  to  government1*. 
'to 


The  acquisition  of  liberty  made  such  a happy  change  in 
the  ty  edition  of  all  the  members'1  of  communities,  as  roused 
them  from  that  inaction  into  which  they  had  been  sunk  by 
the  wretchedneferJ'heir  former  state.  The  spirit  of  indus- 
try revived.  Commerce  became  an  object  of  attention,  and 
began  to  flourish.  Population  increased.  Independence 
was  established and  wealth  flowed  into  cities  which  had 
long  been  the  seat  ofi  poverty  and  oppression.  Wealth  was 
accompanied  by  its  usual  attendants,  ostentation  and  luxury ; 
and  though  the  former  was  formal  and  cumbersome,  and 
the  latter  inelegant,  they  led  gradually  to  greater  refinement 
in  manners,  rid  in  the  habits  of  life.  TogotheP  with  this 
improvemenrin  manners,  a more  regular  species  of  govern- 
ment and  pofce  was  introduced.  As  citfcs  grew  to  be 
more  populous,  and  the  occasions  for  intercourse  among 
men  increased,  statutes  ajp.  ’*  regulations  multiplie 1 of  course, 
and  all  became  sensible  pyat  their  common  safety  depend- 
ed on  observing  them  with  exactness,  and  on  punishing  such 
as  violated  them,  with  promptitude  and  rigour.  Laws  and 
subordination,  as  well  as  polished  manners,  taking  their  rise 
in  cCies 
the  society. 


diffused  themselves  insensibly  through  the  rest  of 


x Ordon.  des  Rois  de  France,  tom.  i.  602-  785 ; tom.  ii.  318.  422. 
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III.  The  inhabitants  of  cities,  having  obtained  personal  SECT 
9 freedom  and  municipal  jurisdiction;  soon  acquired  civil  liber-  


ty  and  political  power.  It  wib  a fundamental  principle  in  The  inha- 
tke  feudal  system  of  policy,  that  no  freeman  could  be  sub-  lytants  of 

, . iii-  t cities  ac- 

j feted  to  new  lawsnor  taxes  unless  by  his  own  consent.  In  qU;re  p0[;_ 

consequence  of  this,  the  vassals  of  every  baron  were  called  tic»l  Pow- 
to  his  court,  iif  which  they  established,  by  mutual  consent,  bej.s  of  the 
such  regulations  as  they  deemed  most  beneficial  to  their  constitu- 
small  society,  and  granted  their  superior  such  supplies  of 
money,  as  were  proportioned  to  their  abilities,  or  to  his 
wants.  The  barons  themselves,  conic  \piably  to  the  same 
maxim,  were  admitted  into  the  supreme  assembly  of  the  na- 
tion, and  concurred  with  the  sovereign  in  enacting  laws,  or 
in  Anpoping  taxes.  As  the  superior  lord,  according  to  the 
original  plan  of  feudal  policy,  re.ained  the  afreet  property  of 
those  lands  which  he  granted,  in  temporary  possession,  to 
his  vassals  ; the  daw,  evfri  alter  fiefs  became  hereditarv  still 
supposed  this  original  practice  to  subsist.  The  grefic  coun- 
cil of  each  nation,  whether  distinguished  J b><he  name  of  a 
parliament,  a diet,  the  Cortes,  or  thiflStates-general,  was 
composed  entirely  of  such  barons,  and  dignified  ecclesias- 
tics, as  held  immediately  of  the  crown,  /owns,  whether 
situated  within  the  roval  domain  or  oty  the  lands  of  a sub- 
ject, depended  originally  for  protection  on  the  lord  c / whom 
they  held.  They  had  no  legal  name,  no  political  existence, 
which  could  entitle  them  to  be  admitted  into  the  legislative 
assembly,  o?  could  give  them  any  authority  there.  But  as 
soon  as  they  were  enfranchised,  and  formed  into  Jodies  corpo- 
rate, they  became  legal  and  independent  members  of  the 
constitution,  and  acquired  all  the  rights  essential  to  freemen. 

Amongst  thjse,  the  most  valuj.  '’  .was,  the  priv  ilege  of  a de- 
cisive voice  in  enacting  public  lav  .1,  and  granting  national 
subsidies.  It  was  natural  for  cities,  accustomed  to  a form 
of  municipal  government,  according  to  which  no  regulation 
could  be  established  within  the  community,  and  no  money 
could  be  raised  but  by  their  own  consent,  to  claim  this  privi- 
lege. The  wealth,  the  power,  and  consideration,  which  they 
acquired  on  recovering  their  liberty,  added  weight  to  their 
claim ; and  favourable  events  happened,  or  fortunate  con- 
jectures occurred,  in  the  different  kingdoms  of  Europe, 
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effects  of 
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govern- 
ment. 


which  facilitated  their  obtaining  possession  of  this  important 
right.  In  England,  one*  of  the  first  countries  in  which  the 
representatives  of  boroughs**vvere  admitted  into  the  great  ( 
council,  of  the  nation,  the  barons  who  took  arms  against  Her  - ^ 
ry  III.  summoned  them  to  attend  parliament,  in  order  to  adff 
greater  popularity  to  their  party,  ancf'to  strengthen  the  bar- 
rier against  the  encroachment  6f  regal  powdr.  In  France, 
Philip  the  Fair,  a monarch  no- less  sagacious  than  enterpris- 
ing, considered  them  as  instruments  which  might  be  employ- 
ed with  equal  ad.  vantage  to  extend  die  royal  prerogative,  to 
counterbalance  the  exorbitant  power  of  the  nobles,  and  to  fa- 
cilitate the  imposition  of  new  taxes.  With  these  views,  he 
introduced  tl/r  deputies  of  such  towns  as  were  formed  into 
communities,  into  the  States-general  of  the  nation  y.(  In«he 
empire,  the  we£th  and  immunities  of  the  imperial  cities 
placed  them  on  a level  with  the  Aiost  considerable  memberk 
of  the  Germanic  body.  Conscf.-;usV>f  theii^own  power  and 
dignity,  they  pretended  to  the  privilege  of  forming  a sepa-* 
rate  bench  m^Bv^jPet ; and  made  good  their  pretension  z. 

'ii 


But  in  what  way  soever  the  representatives  of  cities  first 
gained  a place  Si  the  legislature,  that  event  had  great  influ- 
ence on  the  form  an<3, genius  of  g-overnfinent.  It  tempered 
the  rigotr  of  aristocratical  oppression  with  a proper  mixture 
of  popular  liberty : It  secured  to  the  great  body  of  the  peo- 
ple, who  had  formerly  no  representatives,  active  and  power- 
ful guardians, of  dieir  rights  and  privileges  It  ‘•established 
an  intermedi  t.te  power  between  the  king  and  the  nobles*  to 
which  each  Vid  recourse  alternately,  and  CVhich  at  some 
times  opposed  the  usurpations  of  the  former,  on  other  occa- 
sions checked  the  encroach  .3 its  of  the  latter.  ^ As  soon  as 
the  representatives  of  communities  gained  any  degree  of  cre- 
dit and  influence  ilk  the  legislature,  the  spirit  of  laws  became 
different  from  what  it  had  formerly  been ; it  flowed  from 
new  principles ; it  was  directed  towards  new  objects  ; equal- 
ity,  girder,  the  public  good,  and  the  redress  of  grievances, 
were  phrases  and  ideffA  brought  into  use,  and  which'grew  to 


y Pasquier  Recherches  de  la  France,  p.  81.  edit.  Par.  1633. 
z Pfessel  Abrege  de  I’Histoire  & droit,  d’Allemagne,  p.  408.  451. 
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1 be+famfliar  in  the  statutes  and  jurisprudence  of  the  Europe-  SECT. 
oa»  nations.  Almost  all  the  efforts  in  favour  of  liberty  in 
, "*  ^ eT^ry  country  of  Europe,  have  been  made  by  this  neVt  pow- 
er in  the  legislature*  In  proportion  as  it  rose  to  considera- 
tion and  influence,  the  severity  of  the  aristocratical  spirit  de- 
creased ; and  tfib  privileges  o 1 *the  people  became  gradually 
more  extensive,  as  the  ancienf’and  exorbitant  jurisdiction  of 
the  nobles  was  abridged  [T]. 

IV.  T he  inhabitants  of  towns  having-^Seen  declared  free  The  people 
by  the  charters  of  communities,  that  part  of  the  people  bem'byen- 
which  resided  in  the  country,  and  was  employed  in  agricul-  franchise- 
turef  beg.;m  to  recover  liberty  by  enfranchisement.  During 
the  rigour  of  feudal  government  as  hath  been  already  ob- 
seWed,  the  great  body  qf  the  lower  people  was  reduced  to 
servitude.  They  were  slaves  fixed  to  the  soil  which V#fey 
cultivated,  and  together  with  it  were  transferred  from  one 
proprietor  to  another,  by  sale,  or  by  convey  . A A The  spirit 
of  feudal  policy  did  not  favour  the  enfranchisement  of 
that  order  of  men.  It  was  an  established  maxim,  that  no 
vassal  could  legally  diminish  the  value  of  a fiet,  to  the  detri- 
ment of  the  lord  from  whom  he  had  received  it.  In  conse- 
quence of  this,  manumission  by  the  authority  of  the  immedi- 
ate master  was  not  valid ; and  unless  it  was  confirmed  by 
the  superior  lord  of  whom  he  held,  slaves  belonging  to  the 
, fief  did  not  acquire  a complete  right  to  their  liberty.  Thus 
it  became  necessary  to  ascend  through  all  the  gradations  of 
feudal  holding  to'\he  King,  the  lord  Paramount/.  A form 
' of  procedure  so, tedious  and  troublesome,  discouraged  the 
practice  of  rnypumission.  Donh  or  personal  slaves  often 
obtained  liberty  from  the  humanity  Jr  beneficence  of  their 
masters,  to  whom  they  belonged  in  absolute*  property.  The 
condition  of  slaves  fixed  to  the  soil,  was  much  more  un» 

J ' alterable.  > 

& 

But  the*freedom  and  independence  wnich  one  part  of  the  The  mo. 
people  had  obtained  by  the  institution  of  communities,  in-  process  of 

this. 

a Etablissemens  de  St.  Louis,  liv.  ii.  ch.  34.  Ordon.  tom.  i . 283,  not.  (a). 
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SE^CT.  spired  the  other  with  thb  most  ardent  desire  of  acquiring 
, the  same  privileges  ; and  th€fr  superiors,  sensible  of  the  va- 

rious advantages  which  they  had  derived  from  their  fonr  tv 
concessions  to  their  dependants,  were  loss  unwilling  to  grati- 
fy them  by  the  grant  of  new  immunities.  The  enfranchise- 
ment of  slaves  became  more  Sequent ; andhhe  monarchs  of 
A France,  prompted  by  necessity  no  less  than  by  their  inclina- 
1315  and  t*on  to  reduce  the  power  of  the  nobleih,  endeavoured  to  ren- 
1318.  der  it  general.  Louis  X.  and  Philip  the  Long,  issued  ordi- 
nances, declaring,  That  as  all  men  were  by  nature  free- 
born, and  as  their  kingdom  was  called  the  kingdom  of 
Franks,  they  determined  that  it  should  be  so  in  reality  as 
well  as  in  name  ; therefore  they  appointed  that  enfranchise- 
ments should  be  granted  throughout  the  whole  kingdom,  up- 
on just  and  reasonable  conditions  b.”  These  edicts  we.  a 
caV  ;ed  into  immediate  execution  \vithin  foie  royal  domain. 
The  example  of  their  sovereigns,  together  with  the  expectation 
of  considerable^..  ys  which  they  might  raise  by  this  expedient, 
led  many  of  the  nooles  to  set  their  dependants  at  liberty ; 
and  servitude  was  gradually  abolished  in  almost  every  pro- 
vince of  the  langdom  [U].  In  Italy,  the  establishment  of 
republican  govemr.ent  in  their  great-cities,  the  genius  and 
maxims  of  which  were  extremely  different  from  those  of  the 
feudal  policy,  together  w ith  the  ideas  of  equality,  which  the 
progress  of  commerce  had  rendered  familiar,  gradually  in- 
troduced the  practice  of  enfranchising  tlye  ancient  predial 
slaves.  Iij  some  provinces  of  Germany,  the  persons*  who 
had  been  su  bject  to  this  species  of  bondage,  were  released  ; 
in  others,  the  rigour  of  their  state  was  mitigated.  In  En- 
gland, as  the  spirit  of  liijntty  gained  ground,  |he  very  name 
and  idea  of  personal  servitude,  without  any  formal  interpo- 
sitioiyof  the  legislature  to  prohibit  it,  was  totally  banished. 

The  effects  The  effects  of  such  a remarkable  change  in  the  condition 

of  this  up-  Qf  30  o-reat  a part  of  the  people,  could  not  fail  of  beine-  consi- 
ontheim-  ° 1 ^ r , ° 

provement  derable  and  extensive.  The  husbandman,  master  of  his 

of  society.  own  industry,  and  secure  of  reaping  for  himself  the  fruits  of 

b Ordon.  tom.  i.  p.  583.  653 
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:?js  labour,  became  the  farmer  of  the  same  fields  where  he 
had  formerly  been  coihpelled  to  tpil  for  the  benefit  of  an- 
other.' The  odious  names  of  master  and  of  slave,  the  most 
morRfying  and  depressing  of  all  distinctions  to  hunjan  na- 
ture, were  abolished.  N ew  prospects  opened,  and  new  incite- 
ments to  ingenuity  aiMT  enterprise  presented  themselves  to 
those  who  wertf  emancipated.  ■,  The  expectation  of  bettering 
their  fortune,  as  well  as  that  cf  raising  diemselves  to  a more 
honourable  condition)  concurred  in  calling  forth  their  activi- 
ty and  genius  ; and  a numerous  class  of  mcQi,  who  formerly 
had  no  political  existence,  and  were  employed  merely  as  in- 
struments of  labour,  became  useful  citizens,  and  contributed 
towards  augmenting  the  force  or  riches  of  the  ^>ciety  which 
adapted  them  as  members. 

> * 

) V.  The  various  expedients  which  were  employed  in  or- 
der to  introduce  a more  >eg ' 3ar,  equal,  and  vigorous  adminis- 
tration of  justice,  contributed  greatly  towards  the  improve- 
ment of  society7.  What  were  the  particular  „uodes  of  dis- 
pensing justice,  in  their  several  countriJ£,  among  the  various 
barbarous  nations  which  over-ran  the  Roman  Empire,  and 
took  possession  of  its  different  provinces,  cauAot  now  be  de- 
tewhined  with  certainty.  We  may  conrjude,  from  the  form 
of  government  established  among  them,  as  well  from 
their  ideas  concerning  the  nature  of  society,  that  the  authori- 
ty of  the  magistrate  was  extremely  limited,  and  the  indepen- 
dence of  individuals,  proportionally  great.  History  and  re- 
cords, as  far  as  these  reach  back,  justify  this  conclusion,  and 
represent  the  idyas  and  exercise  of  justice  in , Al  the  coun- 
tries of  Europe,  as  little  different  from  those  which  must 
take  place  in  ^ the  most  simple  of  civil  life.  To  main- 
tain the  order  and  tranquillity  of  society  by  the  regular  exe- 
cution of  known  laws;  to  inflict  \ engeanje  on  crimes  de- 
structive of  the  peace  and  safety  of  individuals,  by  a prosecu- 
tion carried  on  in  the  name,  and  by  the  authority  of  the 
community ; to  consider  the  punishment  of  criminals  a 
public  example  to  deter  others  from  Violating  the  laws  ; 
were  objects  of  government  little  understood  in  theory,  and 
less  regarded  in  practice.  The  magistrate  could  hardly  be 
said  to  hold  the  sword  of  justice  ; it  was  left  in  the  hands  of 
vot.  v.  e 
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private  persons.  Resentment  was  almost  the  sole  motive 
for  prosecuting  crimes  ; ?nd  to  gratify  that  passion,  was  con- 
sidered as  the  chief  end  in  punishing  them.  He  who^iier-' 
ed  the,  wrong,  was  the  only  person  who  had  a right  is  pur- 
sue the  aggressor,  and  to  exact  or  to  remit  the  punishment. 
From  a system  of  judicial  procediAC,  so  crude  and  defec- 
tive, that  it  seems  to  be  scarcely  compatible  \;jth  the  subsist- 
ence of  civil  society,  disorder  c,  and  anarchy  flowed.  Super- 
stition concurred  with  this  ignorance  concerning  the  nature 
of  government,  <Li  obstructing  the  administration  of  justice, 
or  in  rendering  it  ^ipricious  and  unequal.  To  provide  re- 
medies for  these  evils,  so  as  to  give  a more  regular  course 
to  justice,  w during  several  centuries,  one  great  object  of 
political  wisdom.  The  regulations  for  this  purpose  may(  £>e 
reduced  to  thre#-.  general  lyeads  : To  explain  thesef,  ana  to 
point  out  the  manner  in  which  they  operated,  is  an  impor  s 
tarn  article  in  the  history  of  sqyiety  among'  the  nations  of 
Europe. 

#JVW 

1.  The  first  considerable  step  towards  establishing  an 
equal  administration  of  justice,  was  the  abolishment  of  the 
right  which  individuals  claimed  of  waging  war  with  each 
other,  in  their  own, name,  and  by  theirmwn  authority.  (.To*' 
repel  injuries,  and  to  revenge  wrongs,  is  no  less  natural  to 
man,  than  to  cultivate  friendship : and  while  society  remains 
in  its  most  simple  state,  the  former  is  considered  as  a per- 
sonal right  ^no  less  unalienable  than  the  latter.  JNor  do  men 
in  this  situation  deem  that  they  have  a title  to  redress  their 
own  wrong!  alone  ; they  are  touched  with  the  injuries  done 
to  those  with  whom  they  are  connected,  or  in  whose  honour 
they  are  interested,  and  are^o  less  prompt  to  avenge  them. 
The  savage,  how  imperfectly  soever  he  may  ‘'comprehend 
the  principles  of  politickWnion,  feels  warmly  the  sentiments 
of  social  affection,  and  the  obligations  arising  from  the  ties 
of  blood.  On  the  appearance  of  an  injury  or  affront  offered 
to  his  family  or  tribe,  he  kindles  into  rage,  and  pursues  the 
authors  of  it  with  tire  keenest  resentment.  He  considers  it 
as  cowardly  to  expect  redress  from  any  arm  but  his  own,  and 
as  infamous  to  give  up  to  another  the  right  of  determining 
what  reparation  he  should  accept,  or  with  what  vengeance  he 
should  rest  satisfied. 


STATE  OF  EUROPE. 


35 


' V , 

\ ..  The  maxims  and  practice  of  all  uncivilized  nations,  with  SECT. 

' ) rt q,  "t  to  the  prosecution  and  punishment  of  offenders,  par-  I- 

' ' ^ those  of  tlie  ancient  Germans,  and  other  Barbarians  , , 

a . . ’ , These  lead 

j who  invaded  the  Roman  Empire,  are  perfectly  conformable  totheprac- 

to  these  ideas0.  While,  they  retained  their  native  simplicity  tice  ot  Pri‘ 

. J J vatewar. 

of  manners,  and  continued  to  be  divided  into  small  tribes  or 

1 societies,  the  defects  in  this  imperfect  system  of  criminal  ju- 
risprudence (if  it  merits  that  name)  were  less  sensibly  felt. 

When  they  came  to  settle  in  the  extensive  .provinces  which 
they  had  conquered,  and  to  form  themselves  into  great  mo- 
narchies ; when  new  objects  of  ambition  presenting  them- 
selves, increased  both  the  number  and  the  violence  of  their 
dissentions,  they  ought  to  have  adopted  new  Maxims  con- 
cerning'the  redress  of  injuries,  and  to  have  .regulated  by  ge- 
neral and  equal  laws,  that  which  they  formerly  left  to  be  di- 
rected by  the  caprice  qf  private  passion.  But  fierce  and 
haughty  chieftains,  accustomed  to  avenge  themselvqj  f^>n 
such  as  had  injured  them,  did  not  think  of  relinquishing  a 
right  which  they  considered  as  a privile.v-  cheir  order,  and 
a mark  of  their  independence.  Laws  enforced  by  the  au- 
thority of  princes  and  magistrates,  who  possessed  little  pow- 
. er  ^commanded  no  great  degree  of  reverence.  The  admi- 
nistration of  justice  among  rude  illiteracb  people,  wa^  not  so 
^ accurate,  or  decisive,  or  uniform,  as  to  induce  men  to  sub- 
mit implicitly  to  its  determinations.  Every  offended  baron 
buckled  on  his  armour,  and  sought  redress  at  the  head  of 
his  vassals.  His  adversary  met  him  in  like  hostile  array. 

Neither  of  them  appealed  to  impotent  laws,  which  could  af- 
ford them . no  protection.  Neither  of  them  would  submit 

points,  in  which  their  honour  and  their  passions  were  warm- 
ly interested, -ho  the  slow  determination  of  a judicial  inquiry. 

Both  trusted  to  their  swords  for  t%  >decision  of  the  contest. 

. The  kindred  and  dependants  of  the  aggressor,  as  we^l  as  of  > 

, the  defender,  were  involved  in  the  quarrel.  They  had  not 
even  the  liberty  of  remaining  neutral.  Such  as  refused  to 
act  in  concert  with  the  party  to  which  they  belonged,  v?ere 
not  only  exposed  to  infamy,  but  subjected  to  legal  penal- 
ties. 


e Tacit,  de  Mor.  German,  cap.  21.  Veil.  Paterc.  lib.  ii.  c.  118. 
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The  different  kingdoms  of  Europe  were  tom  and  afflict- 
ed, during  several  centufies,  by  intestine  wars,  excity^1  ( - 
. private  animosities,  and  carried  on  with  all  the  rage  npt'.'^I  < 
to  meft  of  fierce  manners,  and  of  violent  passions.  Tk^  ( 
estate  of  every  baron  was  a kind  of  independent  territory, 
disjoined  from  those  around  it,  and  the  hostilities  between 
them  seldom  ceased.  The  dVil  became  so  ‘inveterate  and 
deep-rooted,  that  the  form  and  laws  of  private  war  were 
ascertained,  and  regulations  conceming^it  made  a part  in  the 
system  of  jurisprudence  d,  in  the  same  manner  as  if  this  prac- 
tice had  been  founded  in  some  natural  right  of  humanity,  or 
in  the  original  constitution  of  civil  society. 
c 

So  great  was  the  disorder,  and  such  the  calamitier,  wnfch 
these  perpetual  hostilities ‘occasioned,  that  various  efforts 
were  made  to  wrest  from  the  nobles  this  pernicious  privilege. 

It  the  interest  of  every  sovereign  to  abolish  a practice 
which  almor^  annihilated  his  authorityr  Charlemagne  pro- 
hibited it  by  arhcftpress  law,  as  an  invention  of  the  devil  to 
destroy  the  order  and  happiness  of  society6;  but  the  reign 
of  one  monarclv  however  vigorous  and  active,  was  too  short 
to  extirpate  a custom  so  firmly  established.  Instead  of  en- 
forcing^this  prohibit!  an,  his  feeble  successors  durst  venture 
on  nothing  more  than  to  apply  palliatives.  They  declared  it 
unlawful  for  any  person  to  commence  war,  until  he  had  sent 
a formal  defiance  to  the  kindred  and  dependants  of  his  ad- 
versary ; th(y  ordained  that,  after  die  commission  of  the 
trespass  or  ^crime  which  gave  rise  to  a private  war,  forty 
days  must  elapse  before  the  person  injured  Should,  attack  the 
vassals  of  his  adversary ; they  enjoined  all  persons  to  sus- 
pend their  private  anim^siCes,  and  to  cease  fro# , hostilities, 
when  the  king  was  eng^~“d  in  any  war  against  the  enemies 
of  the  Ration.  fhe  church  co-operated  with  the  civil  ma- 
gistrate, and  interposed  its  authority  in  order  to  extirpate  a 
practice  so  repugnant  to  the  spirit  of  Christianity.  Various 
coukcils  issued  decrees,  prohibiting  all  private  wars ; and 
denounced  the  heaviest  anathemas  against  such  as  should 

d Beauinanoir  Coustumesde  Beauvoisis,  ch.  59,  et  les  notes  de  Thaumas- 
siere,  p.  447. 

e Capitul.  A.  D.  801.  Edit.  Balaz.  vol.  i . p.  37E 
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disturb  the  tranquillity,, of  society,  by  claiming  or  exercising 
thC.  "'arbarous., right.  The  aid  of  religion  was  called  in  to 
clJSsUat  and  subdue  the  ferocity  of  the  times.  The  Almigh- 
ty was  said  to  have  manifested,  by  visions  and  revelations  to 
different  persons,  his  disapprobation  of  that  spirit  of  revenge, 
which  armed  ^one  part  of  his  creatures  against  the  other. 

' Men  were  required,  in  the  qarne  of  God,  to  sheath  their 
swords,  and  to  reme.,yiber  the  sacred  ties  which  united  them 
as  Christians,  and  as  members  of  the  samp  society.  But 
this  junction  of  civil  and  ecclesiastic  authority,  though 
strengthened  by  every  thing  most  apt  to  alarm  and  to  over- 
awe the  credulous  spirit  of  those  ages,  produced  no  other  ef- 
fect than  some  temporary  suspensions  of  hostilities,  and  a 
cessation  from  war  on  certain  days  and  seasons  consecrated 
ty>  the  more  solemn  acts  of  devotion.  The  nobles  continu- 
ed to  assert  this  dangerpus., privilege  ; they  refused  to  obey 
some  of  the  laws  calculated  to  annul  or  circumscri^  (Mt ; 
they  eluded  others ) they  petitioned ; they  ty^tonstrated ; 
they  struggled  for  the  right  of  private  .....u,  as  the  highest 
and  most  honourable  distinction  of  their  order.  Even  so 
late  as  the  fourteenth  century,  we  lind  the  nobles,  in  several 
, provinces  of  France.,  contending  for  their  ancient  method  of 
terminating  their  differences  by  the  sv-Ard,  in  preference  to 
that  of  submitting  them  to  the  decision  of  any  judge.  The 
final  abolition  of  this  practice  in  that  kingdom,  and  the  other 
countries  in  which  it  prevailed,  is  not  to  be  ascribed  so 
much  to  the  force  of  statutes  and  decrees,  as  to  the  gradual 
increase  of  the  royal  authority,  and  to  the  imperceptible  pro- 
gress of  justei1' sentiments  concerning  government,  order, 
and  public  security  [X].  > 

*5  ■ ^ 

2.  The  prohibition  of  the  forn^  pf  trial  by  judicial  com- 
bat, was  another  considerable  step  towards  the  introduction 
of  such  regular  government,  as  secured  public  order  and 
private  tranquillity.  As  the  right  of  private  war  left  many 
of  the  quarrels  among  individuals  to  be  decided,  like  those 
between  nations,  by  arms ; the  form  of  trial  by  judicial 
combat,  which  was  established  in  every  country  of  Europe, 
banished  equity  from  courts  of  justice,  and  rendered 
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S EC  T.  chance  or  force  the  arbiter  of  their  determinations.  In  cl- 
' vilized  nations,  all  transactions  of  any  importanpe  are  cof\'.’  Ji- 


Defects  in  ec^  in  writing.  The  exhibition  of  the  deed  or  instruipe^v  xs 

the  judicial  full  evidence  of  the  fact,  and  ascertains  with  precision  white 

proceed-  , 

ings  of  the  each  party  has  stipulated  to  perform*  But  among  a rude 

middle  people,  when  the  arts  of  reading  and  writing-  were  such  un- 
ages. 1 1 ’ . , , _ . ,6€  . , , 

common  attainments,  that  to  be  master  oi  either  entitled  a per- 
son to  the  appellation  of  a clerk  or  learned  man,  scarcely  any 
thing  was  committed  to  writing  but  treaties  between  prin- 
ces, their  grants  anpj  charters  to  their  subjects,  or  such 
transactions  between  private  parties  as  were  of  extraordina- 
ry consequence,  or  had  an  extensive  effect.  The  greater 
part  of  affairs  in  common  life  and  business  was  carried  on  by 
verbal  contracts  pr  promises.  This,  in  many  civil  questions, 
not  only  made  it  difficult  to'  bring  proof  sufficient  to  estab- 
lish any  claim,  but  encouraged  ^lsejpood  and  fraud,  by  ren- 
der^'g-  them  extremely  easy.  Even  in  criminal  cases,  where 
a particular must  be  ascertained,  oC  an  accusation  must 
be  disproved,  theTtafure  and  effect  of  legal  evidence  were 
little  understood  by  barbarous  nations.  To  define  with  accu- 
racy that  specif  of  evidence  which  a court  had  reason  to 
expect ; to  determine  when  it  ought  to  insist  on  positive 
proof,  qnd  when  it  should  be  satisfied  with  a proof  from  cir- 
cumstances ; to  compare  the  testimony  of  discordant  wit- 
nesses, and  to  fix  the  degree  of  credit  due  to  each  ; were 
discussions  too  intricate  and  subtile  for  the  jurisprudence  of 
ignorant  agef.  In  order  to  avoid  encumbering  themselves 
with  these,  ^ more  simple  form  of  procedure  was  introduc- 
ed into  courts  as  well  civil  as  criminal.  In%  cgpes  where 
the  notoriety  of  the  fact  did  not  furnish  the  clearest  and  most 
direct  evidence,  the  person*  accused,  or  he  agairCc  whom  an 
action  was  brought,  was  filled  legally,  or  offered  voluntari- 
ly, to  pifrge  himself  by  oath  ; and  upon  his  declaring  his  in- 
nocence, he  was  instantly  acquitted f.  This  absurd  practice 
effectually  screened  guilt  and  fraud  from  detection  and  pu- 
nishftient,  by  rendering  the  temptation  to  perjury  so  power- 
ful, that  it  was  not  easy  to  resist  it.  The  pernicious  effects 


f Leg.  Burgund,  tit.  8,  & 45.  Leg.  Aleman,  tit.  89.  Leg.  Baiwar.  tit. 
8.  Sect.  5.  2.  &e. 
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\'  "fit  were  sensibly  felt ; and  in  order  to  guard  against  them, 
y,  a the  laws  ordained,  that  oaths  should  be  administered  with 
‘ olemnity,  and  accompanied  with  every  circumstance 

could  inspire  religious  reverence,  or  superstitious  ter- 
This,  however,  proved  a feeble  remedy : these  ce- 
renionious  rites  becaiq  e.familiar,  and  their  impression  on  the 
imagination  gradually  diminished ; men  who  could  venture 
^ to  disregard  truth,  were  not  apt  to  startle  at  the  solemnities 
of  an  oath.  Their  observation  of  this,  put  legislators  upon 
devising  a new  expedient  for  rendering  the  aurgation  by  oath 
more  certain  and  satisfactory.  They  required  the  person  ac- 
cused to  appear  with  a certain  number  ot  freemen,  his  neigh- 
bours or  relations,  who  corroborated  the  oath  which  he  took, 
by  ^wearing  that  they  believed  all  that  he  had  vlttered  to  be 
true.  These  were  called  Compurgators , and  their  number 
.aried  according  to  the  importance  of  the  subject  in  dispute, 
or  the  nature  of  die  crirr  i w’di  which  a person  was  charged h. 
In  some  cases,  the  concurrence  of  no  less  than  three  hundred 
of  these  auxiliary  witnesses  was  requisite  to  acquit  the  per- 
son accused'.  But  even  this  deviceyvas  iound  to  be  inef- 
fectual. It  was  a point  of  honour  with  every  man  in  Europe, 
during  several  ages,  not  to  desert  the  chief  qp  whom  he  de- 
pended, and  to  stand  by  those  with  whom  tire  ties  of  blood 
connected  him.  Whoever  then  was  btfid  enough  to,  violate 
^ the  laws,  was  sure  of  devoted  adherents,  willing  to  abet,  and 
eager  to  serve  him  in  whatever  manner  he  required.  The 
formality  of  calling  compurgators  proved  an  apparent,  not  a 
realf  security,  against  falsehood  and  perjury ; and  the  senten- 
ces of  courts,  while  they  continued  to  refer  eyery  point  in 
question  to  the  oath  of  the  defendant,  became  so  flagrantly 
iniquitous,  as  excited  universal  indignation  against  this  me- 
thod of  procedure  k. 
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Sensible  of  these  defects,  but  strangers  to  the  nr  nner  of  These  in- 
correcting  them,  or  of  introducing  a more  proper  form,  our  thepr^edee 

ancestors,  as  an  infallible  method  of  discovering  truth,  and  of  appeal- 

ei  ing  to  hea- 
ven  ; 

g Du  Cange  Glossar.  voc.  Jur  amen  turn,  vol.  iii.  p.  1607.  Edit.  Benedict, 
h Du  Cange,  ibid.  vol.  iii.  p.  1599. 

i Spelman  Glossar.  voc.  Assath.  Gregor.  Turon.  Hist.  lib.  viii.  c.  9. 
k Leg.  Langobard.  lib.  ii.  tit.  55.  sect.  34. 
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of  guarding  against  deception,  appealed  to  Heaven,  and  if  ' / 
ferred  every  point  in  dispute  to  be  determined,  as  they  / ^ f 
imagined,  by  the  decisions  of  unerring  wisdom  aJA  fnjrf  ** 
partialjustice.  The  person  accused,  in  order  to  preA e'  h «.  * 
innocence,  submitted  to  trial,  in  certain  cases,  either  t>y  4 1 

plunging  his  arm  in  boiling  water*; for  by  lifting  a red-hot 
iron  with  his  naked  hand ; or  J^y  walking  barefoot  over  burn- 
ing plough-shares ; or  by  other  experiments  equally  perilous  1 
and  formidable.  On  other  occasions,  he  challenged  his 
accuser  to  fighA  him  in  single  combat.  All  these  various 
forms  of  trial  were  cpnducted  with  many  devout  ceremonies ; 
the  ministers  of  religion  were  employed,  the  Almighty  was 
called  upon  to  interpose  for  the  manifestation  of  guilt,  and 
for  the  protection  of  innocence  ; and  whoever  escaped 
unhurt,  or  canjr  off  victorious,  was  pronounced  t&  be  ac- 
quitted by  the  Judgment  of  God1. 

%.  r f . 

Among  all  the  whimsical  and  absurd  institutions  which 

owe  their  ^ytence  to  the  weakness  of  human  reason,  this, 
which  submitted  qurstions  that  affected  the  property,  the 
reputation,  and  the  lives  of  men,  to  the  determination  of 
chance,  or  ofrfodily  strength  and  address,  appears  to  be 
the  most  extravagant  and  preposterour.  There  were  Cr-' 
cumstat'. ces,  however,  which  led  the  nations  of  Europe  to 
consider  this  equivocal  mode  of  deciding  any  point  in  ton-  / 
test,  as  a direct  appeal  to  Heaven,  and  a certain  method  of 
discovering  its  will.  As  men  are  unable  to  comprehend  the 
manner  in  which  the  Almighty  carries  on  the  government  of 
the  universal  by  equal,  fixed,  and  general  la^ps,  they  are  apt 
to  imagine,  that  in  eveiy  case  which  their  passions  or  inter- 
est render  important  in  theh>own  eyes,  the  'Supreme  Ruler 
of  all  ought  visibly  to  display  his  power  in  vindicating  inno- 
cence and  punishing  guifh  It  requires  no  inconsiderable  de- 
gree of  science  and  philosophy  to  correct  this  popular  error. 

But  the  sentiments  prevalent  in  Europe  during  the  dark  ages,  1 
instead  of  correcting,  strengthened  it.  Religion,  for  seve-  ! 
ral  centuries,  consisted  chiefly  in  believing  the  legendary 
history  of  those  saints  whose  names  crowd  and  disgrace  the 

1 Marat,  dissertaiio  de  judiciis  Dei.  Antiquit.  Ital.  vol.  iii.  p.  612. 


41 


' \ 

i > 


\ 


STATE  OF  EUROPE. 

Romish  calendar.  The  fabulous  tales  concerning  their  mi- 
’OSfle.Sj  had  been  declared  authentic  by  the  bulls  of  popes, 
the  decrees  of  councils  ; they  made  the  great  subject  of 
' of  a*  hstructions  which  the  clergy  offered  to  the  peojfie,  and 
/e  received  by  them  with  implicit  credulity  and  admira- 
^ion.  By  attending  to  these,  men  were  accustomed  to  be- 
lieve that  the  Established  laws’of  nature  might  be  violated  on 
the  most  frivolous  occasions, *and  were  taught  to  look  rather 
for  particular  and  extraordinary  acts  of  power  under  the  di- 
vine administration,  than  to  contemplate  the  regular  progress 
and  execution  of  a general  plan.  One  Superstition  prepared 
the  way  for  another ; and  whoever  believed  that  the  Supreme 
Being  had  interposed  miraculously  on  those  trhdal  occasions 
n&ntioyed  in  legends,  could  not  but  expect  his  intervention 
in  matters  of  greater  importance/  when  solemnly  referred  to 
'ins  decision. 

t * 9 


With  this  superstitious  opinion,  the  martiabypirit  of  Eu- 
rope, during  the  middle  ages,  concurred  in  establishing  the 
mode  of  trial  by  judicial  combat.  To  be  ready  to  maintain 
with  his  sword  whatever  his  lips  had  uttered,  was  the  first 
maxim  of  honour  with  every  gentleman.  Vo  assert  their 
own  rights  by  force'  of  arms,  to  inflic')  vengeance  on  those 
who  had  injured  or  affronted  them,  were  the  distinction  and 
s pride  of  high-spirited  nobles.  The  form  of  trial  by  combat 
coinciding  with  this  maxim,  flattered  and  gratified  these  pas- 
sions. Every  man  was  the  guardian  of  his  own  honour,  and 
of  liis  own  life  ; the  justice  of  his  cause,  as  well  as  his  fu- 
ture reputation, ^depended  on  his  own  courage  and  prowess. 
This  mode  of  decision  was  considered,  accordingly,  as  one 
■ of  the  happ’est  efforts  of  wise  policy  ; and  as  soon  as  it  was 
introduced,  all  the  forms  of  trial  by1  fire  or  water,  and  other 
superstitious  experiments,  fell  into  disuse,  or  were  employed 
only  in  controversies  between  persons  of  inferior  rank.  As 
it  was  the  privilege  of  a gentleman  to  claim  the  trial  by  com- 
bat, it  was  quickly  authorised  over  all  Europe,  and  receded 
in  every  country  with  equal  satisfaction.  Not  only  ques- 
tions concerning  uncertain  or  contested  facts,  but  general  and 
abstract  points  in  law,  were  determined  by  the  issue  of  a 
combat ; and  the  latter  was  deemed  a method  of  discovering 
VOL.  i. 
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truth  more  liberal,  as  well  as  more  satisfactory,  than  that  bj 
investigation  and  argument.  Not  only  might  parties, 
minds  were  exasperated  by  the  eagerness  and  the  hostili£'rn'  n 
opposition,  defy  their  antagonist,  and  require  him  to  male-  her  by  4 
his  charge,  or  to  prove  his  innocence^  with  his  swr  J?  £fiot 
witnesses,  who  had  no  interest  in  the  issue  of  ~ 

though  called  to  declare  the  huth  by  laws  vviuch  c'1  * 

have  afforded  them  protection,  were  equally  exposed  to  the 
danger  of  a challenge,  and  equally  bound  to  assert  the  vera- 
city of  their  evidence  by  dint  of  arms.  To  complete  the 
absurdities  of  this  military  jurisprudence,  even  the  charac- 
ter of  a judge  was  not  sacred  from  its  violence.  Any  one 
of  the  partiqc.  might  interrupt  a judge  when  about  to  deliver 
his  opinion ; might  accuse  him  of  iniquity  and  corruption^.,} 
the  most  reproafnful  term^and  throwing  down  his  gaunt- 
let, might  challenge  him  to  defend  his  integrity  in  the  field , 
nof*£Ouid  he,  without  infamy,  xCfiusf  to  accCpt  the  defiance, 
or  decline  tc^enter  the  lists  against  suclyan  adversary. 


Thus  the  form  of  trial  by  combat,  like  other  abuses, 
spread  gradually,  and  extended  to  all  persons,  and  almost  to 
all  cases.  Ecclesiastics,  women,  minors,  superannuated  and 
infirm  persons,  whe^-  could  not  with  decency  or  justice  De 
compelled  to  take  arms,  or  to  maintain  their  own  cause, 
were  obliged  to  produce  champions,  who  offered  from  affec- 
tion, or  were  engaged  by  rewards,  to  fight  their  batdes. 
The  solemnities  of  a judicial  combat  were  such 'as  were  na- 
tural in  an  ^ction,  which  was  considered  both  as  a formal 
appeal  to  God,  and  as  the  final  decision  of  Questions  of  the 
highest  moment.  Every  circumstance  relating  to  them  was 
regulated  by  the  edicts  of  pVmces,  and  explainecffi’n  the  com- 
ments of  lawyers,  with  ^minute  and  even  superstitious  ac- 
curacy^ Skill  in  these  laws  and  rights  was  frequently  the 
only  science  of  which  warlike  nobles  boasted,  or  which  they 
were  ambitious  to  attain m. 


By  this  barbarous  custom,  the  natural  course  of  proceed- 
ing, both  in  civil  and  criminal  questions,  was  entirely  pervert- 


m See  a curious  discourse  concerning  the  laws  of  judicial  combat,  bjr 
Thomas  of  Woodstock,  duke  of  Gloucester,  uncle  to  Richard  II.  in  Spel- 
man’s  Glossar.  voc.  Campus. 
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id.  Force  usurped  the  place  of  equity  in  courts  of  judica-  SECT, 
ture,  and  justice  was  'banished  f>;om  her  proper  mansion.  ' 
YawJhment,  learning,  integrity,  were  qualities  less  necessa- 
\ rv  m a judge,  than  bodily  strength  and  dexterity  in  tjie  use 
i * of  arms.  Daring  courage,  and  superior  vigour  or  address, 
w were  of  more  momen^towards  securing  the  favourable  issue 
\ of  a suit,  thar  ^he  equity  of  q cause,  or  the  clearness  of  the 
evidence.  Men,  of  course,  applied  themselves  to  cultivate 
the  talents  which  tb  -jy  found  to  be  of  greatest  utility.  As 
strength  of  body  and  address  in  arms  werc»no  less  requisite 
in  those  lists  which  they  were  obliged  to  enter  in  defence  of 
their  private  rights,  than  in  the  field  of  battle,  where  they 
met  the  enemies  of  their  country,  it  became  the  great  object 
o^ education,  as  well  as  the  chief  employment  of  life,  to  ac- 
quire these  martial  accomplishments.  The  administration 
■'  ty  justice,  instead  of  accustoming  men  to  listen  to  the  voice 
of  equity,  or  to.peverer.ne  t1  j decisions  of  law,  added  to  the 
ferocity  of  their  manners,  and  taught  them  to  consider  iorce 
as  the  great  arbiter  of  right  and  wrong. 


>3 


These  pernicious  effects  of  the  trial  by  combat  were  so  Various 
obvious,  that  they  did  not  altogether  escap  "Hhe  view  of  the  expedients 
v- jobserving  age  in, which  it  was  introduced.  The  clergy,  ing  this 
from  the  beginning,  remonstrated  against  it  as  repi  rnant  to  practice, 
the  spirit  of  Christianity,  and  subversive  of  justice  and  or- 
der". But  the  maxims  and  passions  which  favoured  it,  had 
taken  such  hold  of  the  minds  of  men,  that  they  disregarded 
admonitions  and  censures,  which,  on  other  occasions,  would 
have  struck  them  with  terror.  The  evil  was  To  great  and 
inveterate'  to  yield  to  that  remedy,  and  continuing  to  in- 
crease, the  civil  power  at  length  found  it  necessary  to  inter- 
pose. Conscious,  however,  of  they-  own  limited  authority, 
monarchs  proceeded  with  caution, -^nd  their  first  attempts  to 
restrain,  or  to  set  any  bounds  to  this  practice,  were  extreme- 
ly feeble.  One  of  the  earliest  restrictions  of  this  practice  , 
which  occurs  in  the  history  of  Europe,  is  that  of  Henry  I.  of 
England,  It  extended  no  farther  than  to  prohibit  the  trial 
by  combat  in  questions  concerning  property  of  small  value  °. 


n Du  Cange  Glossar.  voc.  Duel  him,  vol.  ii.  p.  1 '75. 
o Brussel  Usage  des  Fiefs,  vol.  ii.  p.  S62. 
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Louis  VII.  of  France  imitated  his  example,  and  issued  a,h  if 
edict  to  the  same  effect p.,  St.  Louis$  whose  ideas  as  alegh-,,.' 
lator  were  far  superior  to  those  of  his  age,  eSideavoi&Kl  to  ^ 
introduce  a more  perfect  jurisprudence,  and  to  substitute  tty*  " f 
trial  by  evidence,  in  place  of  that  by  combat.  But  his  regu- 
lations, with  respect  to  this,  were  Ccmfined  to  his  own  do- 
mains ; for  the  great  vassals  of  the  crown  posressed  such  in- 
dependent authority,  and  were*  so  fondly  attached  to  the  an- 
cient practice,  that  he  had  not  power  tcf  venture  to  extend  it 
to  the  whole  kingdom.  Some  barons  voluntarily  adopted 
his  regulations.  The  spirit  of  courts  of  justice  became 
averse  to  the  mode  of  decision  by  combat,  and  discouraged 
it  on  every  occasion.  The  nobles,  nevertheless,  thought  it 
so  honouralale  to  depend  for  the  security  of  their  lives  a^d 
fortunes  on  their  own  courage  alone,  and  contended  with  so 
much  vehemence  for  the  preservation  of  this  favourite  pp 
vil^ye  of  their  order,  that  theVacd^ssors  of  St.  Louis,  un- 
able to  oppose,  and  afraid  of  offending  such  powerful  sub- 
jects, were  dodged  not  only  to  tolerate,  but  to  authorise  the 
practice  which  he  hard  attempted  to  abolish q.  In  other 
countries  of  Europe,  efforts  equally  zealous  were  employed 
to  maintain  the  Established  custom  ; and  similar  concessions 
were  extorted  from  their  respective  sovereigns.  It  contirfL- 
ed,  hove 'ver,  to  be  an  object  of  policy  with  every  monarch 
of  abilities  or  vigour,  to  explode  the  trial  by  combat ; and 
various  edicts  were  issued  for  this  purpose.  But  the  obser- 
vation which  was  made  concerning  the  right  of  private  war, 
is  equally  applicable  to  the  mode  of  trial  under  review.  No 
custom,  hovb  absurd  soever  it  may  be,  if  i|p  has  subsisted 
long,  or  derives  its  force  from  die  manners  and  prejudices 
of  the  age  in  which  it  prevails,  was  ever  abolished  by  the 
bare  promulgation  of  law*;  and  statutes.  The  sentiments  of 
the  people  must  change, ^Sr  some  new  power,  sufficient  to 
counter&t  the  prevalent  custom,  must  be  introduced.  Such 
a change  accordingly  took  place  in  Europe,  as  science  gra- 
dually increased,  and  society  advanced  towards  more  per- 
fect order.  In  proportion  as  the  prerogative  of  princes  ex- 


p Ordon.  tom.  i.  p.  16. 
q Ordou.  tom.  i.  p.  328.  390.  435. 
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^ 1-  tended,  and  came  to  acquire  new  force,  a power,  interested  SECT. 
‘ ) ‘^^sj-ipnressing  every  practice  favourable  to  the  independence 
v-#  be.  gOIVlobles  was  introduced.  The  struggle, nevertheless, sub- 
.:’i»ted  for  several  centuries ; sometimes  the  new  regulations 
’ and  ideas  seemed  to  gain  ground ; sometimes  ancient  habits  re- 

\curred  : and  though,  upon  the  whole,  the  trial  by  combat  went 
more  and  more  ftito  disuse,  vet  .hstances  of  it  occur,  as  late  as 
the  sixteenth  century, in  the  histbry  both  of  France  and  of  Eng- 
land. In  proportion’^  it  declined,  the  regular  administra- 
tion of  justice  was  restored,  the  proceedings *of  courts  were 
directed  by  known  laws,  the  study  of  these  became  an  object 
of 'attention  to  judges,  and  the  people  of  Europe  advanced 
fast  towards  civility,  when  this  great  cause  of  ferocity 
of  vheir  jpanners  was  removed  [Y]. 


By  authorising  the  right  of  appeal  from  the  courts  of  the 
baron  to  those  of  the  king'}  and* subjecting  the  decisions  of 
former  to  the  review  of  jthe  latter,  a new  step,  not  le.sj  consider- 
able than  those  which  I have  already  mentioned,  was  taken  to- 
wards establishing  the  regular,  consistent,  and  vigorous  ad- 
ministration of  justice.  Among  all  the  encroachments  of  the 
feudal  nobles  on  the  prerogative  of  their  monarclis,  their  usur- 
ping*the  administration  of  justice  with  supreme  authority",  both 
in  civil  and  criminal  causes,  within  the  precincts  of  theiV  own 
estates,  was  the  most  singular.  In  other  nations,  subjects 
have  contended  with  their  sovereigns,  and  have  endeavoured 
to  extend  their  own  power  and  privileges  ; but  in  uhe  history 
of  their  struggles  and  pretensions,  we  discover  nothing  similar 
to  this  right  which. 4the  feudal  barons  claimed,  and  obtained.  It 
must  have  been  something  peculiar  in  their  genius  and  man- 
ners that  suggested  this  idea,  and  prompted  them  to  insist  on 
such  a claim.  Among  the  rude  people  who  conquered  the 
various  provinces  of  the  Roman  Empire,  and  established 
new  kingdoms  there,  the  passion  of  resentment,  too  impe- 
tuous to  bear  control,  was  permitted  to  remain  almost  unre- 
strained by  the  authority  of  laws.  The  person  offended,  cts 
has  been  observed,  retained  not  only  the  right  of  prosecuting, 
but  of  punishing  his  adversary.  To  him  it  belonged  to 
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inflict  such  vengeance  as  satiated  his  rage,  or  to  accept  01 
such  satisfaction  as  appeased  it.  But  while  fierce  barbar^v-/  ^ 
continued  to  be  the  sole  judges  in  their  own  cause,  C~ 

^Toui^/h 


mitiec  were  implacable  and  immortal ; they 


either  to  the  degree  of  their  vengeance,  or  to  the  duration  of 
their  resentment.  The  excesses  which  this  occasioned, 


proved  so  destructive  of  pesJle  and  order  fh  society,  as  to 
render  it  necessary  to  devist?  some  remedy.  At  first,  re- 
course was  had  to  arbitrators,  who  by  persuasion  or  entreaty 
prevailed  on  the  party  offended  to  accept  of  a fine  or  compo- 
sition from  the  aggressor,  and  to  drop  all  farther  prosecution. 
But  as  submission  to  persons  who  had  no  legal  or  magiste- 
rial authority  wras  altogether  voluntary,  it  became  necessary 
to  establish  judges,  with  power  sufficient  to  enforce  ^heir  C m 
decisions.  Tffe  leader  \?hom  they  were  accustomed  to  fol- 
low and  to  obey,  whose  courage  they  respected,  and  in  wdA^e 
if-Cgrity  they  placed  confidence,  was  the  person  to  whom  a 
martial  pepole  naturally  committed  this,  important  prerogative. 
Every  chieftain  was  the  commander  of  his  tribe  in  war,  and 
their  judge  in  peace! ' Every  baron  led  his  vassals  to  the  field, 
and  administered  justice  to  them  in  his  hall.  The  high- 
spirited  dependants  would  not  have  recognized  any  other  au- 


thority, or  have  submitted  to  any  other  jurisdiction.  But  in 


times^of  turbulence  and  violence,  the  exercise  of  this  new 
function  was  attended  not  only  with  trouble  but  with  danger. 
No  person  could  assume  the  character  of  a judge,  if  he  did 
not  possesj'.  power  sufficient  to  protect  the  one  party  from  the 
violence  of  private  revenge,  and  to  compel  the  other  fo  ac- 
cept of  such  reparation  as  he  enjoined.  If*  consideration  of 
the  extraordinary  efforts  which  this  office  required,  judges, 
besides  the  fine  which  they  appointed  to  be  pf  d as  a com- 


pensation to  the  persorf  or  family  who  had  been  injured,  levi- 
ed an  additional  sum  as  a recompense  for  their  own  labour ; 
and  in  all  the  feudal  kingdoms  the  latter  was  not  only  as  pre- 


cisely ascertained,  but  as  regularly  exacted,  as  the  former. 


The  extent  Thus,  by  the  nffi'ural  operation  of  circumstances  peculiar 
and  bad  ef-  to  the  manners  or  political  state  of  the  feudal  nations,  sepa- 
phvile^e  *S  rate  anc^  territorial  jurisdictions  came  not  only  to  be  estab- 
lished in  every  kingdom,  but  were  established  in  such  a way. 
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\»  i PtiiM  the  interest  of  the  barons  concurred  with  their  ambition 
J i ^ ..narain^aining  and  extending  them.  ’ It  was  not  merely  a point 
, "-rJ  of -honour  with  the  feudal  nobles  to  dispense  justice  to  their 
Y Jssals  ; but  from  the  exercise  of  that  power  arose  on<?  capi- 
tal branch  of  their  reyenue  ; and  the  emoluments  of  their 
A courts  were  frequently  the  main  support  of  their  dignity.  It 
A was  with  infinite;  zeal  that  the}-  asserted  and  defended  this 
high  privilege  of  their  order.  By  this  institution,  however, 
every  kingdom  in  Europe  was  split  into  a^  many  separate 
> principalities  as  it  contained  powerful  barons.  Their  vassals, 
whether  in  peace  or  in  war,  were  hardly  sensible  of  any  au- 
thority7, but  that  of  their  immediate  superior  lord.  They  felt 
themselves  subject  to  no  other  command.  Theyvsyere  amen- 
abk?  to  pp  other  jurisdiction.  The  ties  which  linked  to- 
gether these  smaller  confederacies  became  close  and  firm ; 
tut,  'bonds  of  public  union  relaxed,  or  were  dissolved.  The 
nobles  strained  th'eir  invention  in  devising  regulations  wbw2h 
tended  to  ascertain  anjl  perpetuate  this  distinction  , In  order 
to  guard  against  any  appearance  of  subordination  in  their 
courts  to  those  of  the  crown,  they  frequently  constrained 
their  monarchs  to  prohibit  the  royal  judges  from  entering  their 
territories,  or  from  claiming  any  jurisdiction  'there  ; and  if, 
either  through  mistake,  or  from  the  spirit  of  encroachment, 
any  royal  judge  ventured  to  extend  his  authority  to  the  vassals 
of  a baron,  they  might  plead  their  right  of  exemption,  and 
the  lord  of  whom  they  held  could  not  only  rescue  them  out 
of  his  hands,®  but  was  entitled  to  legal  reparation? for  the  in- 
jury and  affront  offered  to  him.  The  jurisdiction  of  the 
royal  judges  scarcely  reached  beyond  the  narrow  limits  of 
the  king’s  denjesnes.  Instead  of  a regular  gradation  of 
courts,  all  acknowledging  the  authority  of  the  same  general 
laws,  and  looking  up  to  these  as  the  «uides  of  their  decisions, 
there  were  in  eveiy  feudal  kingdom  a number  of  indepen- 
■»  „ dent  tribunals,  the  proceedings  of  which  were  directed  by 
local  customs  and  contradictory  forms.  The  collision  of  ju- 
risdiction among  these  different  courts  often  retarded  the  e xe- 
cution of  justice  : The  variety  and  caprice  of  their  modes  of 
procedure  must  have  for  ever  kept  the  administration  of  it 
from  attaining  any  degree  of  uniformity  or  perfection. 
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employed  ed,  ac.d  the  danger  of  endeavouring  to  overturn  them  I T ' 
lTrn'ir'oT '°  °Pen  force  was  so  manifest,  that  kings  were  obliged  to  ’ ^ 
abolish  it.  main  satisfied  with  the  attempts  to\indermine  them.  Vai  \ 
ous  expedients  were  employed  for  this  p£.Vpose ; each  ox  ( 
which  merit  attention,  as  the/  mark  the  progress  of  law  and 
equity  in  the  several  kingdoms  of  Europe.  At  first,  princes 
endeavoured  to' circumscribe  the  jurisdiction  of  the  barons, 
by  contending  that  they  ought  to  take  cognizance  only  of 
smaller  offences,  reserving  those  of  greater  moment,  under 
the  appellappn  of  Pleas  of  the  Crown , and  Royal  Causes , to 
be  tried  in  the  king’s  courts.  This,  however,  affected  CJy 
the  barons  of  inferior  note*  the  more  powerful  nobles  scorn- 
ed such  a distinction,  and  not  only  claimed  unlimited  -ju.- 
riT  fiction,  but  obliged  their  Sovereigns  td*grant  them  char- 
ters, conveying  or  recognizing  this  privilege  in  the  most 
ample  form.  The  attempt,  nevertheless,  was  productive  of 
some  good  consequences,  and  paved  the  way  for  more.  It 
turned  the  attention  of  men  towards  a jurisdiction  distinct 
from  that  of  tne  baron  whose  vassals  they  were  ; it  accus- 
tomed them  to  the  pretensions  of  superiority  which  the  crtnvn 
claimed  over  territorial  judges  ; and  taught  them,  when  op- 
pressed by  their  own  superior  lord,  to  look  up  to  their  sove- 
reign as  their  protector.  This  facilitated  the  introduction  of 
appeals,  bypvhich  princes  brought  the  decisions  ?f  the  barons’ 
courts  under  the  review  of  the  royal  judges.  While  trVd  by 
combat  sufeisted  in  full  vigour,  no  point  decided  according 
to  that  mode  could  be  brought  under  the  review'  of  another 
court.  It  had  been  referred  to  the  judgment yT  God;  the 
issue  of  battle  had  declared  his  will ; and  it  would  have  been 
impious  to  have  called-in  question  the  equity  of  the  divine 
decision.  But  as  soon  as  that  barbarous  custom  began  to 
i fall  into  disuse,  princes  encouraged  the  vassals  of  the  barons 
to  yue  for  redress,  by  appealing  to  the  royal  courts.  The 
progress  of  this  practice,  however,  was  slow  and  gradual. 
The  first  instances  of  appeals  were  on  account  of  the  delay  or 
the  refused  of  justice  in  the  barons’  court  ; and  as  these  were 
countenanced  by  the  ideas  of  subordination  in  the  feudal 
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f 4'*  constitution,  the  nobles  allowed  them  to  be  introduced  with- 
Ich  opposition.  But  when  these  were  followed  by  ap- 
tyUjpeals  on  accoimt  of  the  injustice  or  iniquity  of  the  sentence , the 
■ nobles  then  began  to  be  sensible,  that  if  this  innovation  be- 
came general,  the  shadow  of  power  alone  would  remain  in 
their  hands,  arpd  all  real  authority  and  jurisdiction  would 
centre  in  those  courts  which, possessed  the  right  of  review. 
They  instantly  took.-the  alarm,  remonstrated  against  the  en- 
croachment, and  contended  boldly  for  their  ?pcient  privileges. 
But  the  monarchs  in  the  different  kingdoms  of  Europe  pur- 
sued their  plan  with  steadiness  and  prudence.  Though 
forced  to  suspend  their  operations  on  some  occasions,  and 
seemingly  to  yield  when  any  formidable  confecuyacy  of  their 
vassakrtmited  against  them,  thev  resumed  their  measures  as 
.jpoon  as  they  observed  the  nobles  to  be  remiss  or  feeble,  and 
pushed  them  with  vigour.  . They  appointed  the  royal  courts, 
which  originally  were  ambulatory,  and  irregular  with  respect 
to  their  times  of  meeting,  to  be  held  in  a fixed  place,  and  at 
stated  seasons.  They  were  solicitous  to  name  judges  of 
more  distinguished  abilities  than  such  as  usually  presided  in 
the  courts  of  the  barons.  They  added  dignity  to  their  cha- 
. ryyter,  and  splendour  to  their  assemblies.  They  laboured  to 
render  their  forms  regular,  and  the*?  decrees  consistent. 
Such  judicatories  became,  of  course,  the  objects  of  public 
confidence  as  well  as  veneration.  The  people,  relinquishing 
the  tribunals  of  their  lords,  were  eager  to  bring  every  sub- 
ject of  cohtest  under  the  more  equal  and  discerning  eye  of 
those  whom  their  sovereign  had  chosen  to  give, judgment  in 
his  name. , Thus  kings  became  once  more  the  heads  of  the 
community,  and  the  dispensers  of  justice  to  their  subjects. 
The  baroi1&,  in  some  kingdoms,  ceased  to  exercise  their 
right  of  jurisdiction,  because  it  gsunk  into  contempt ; in 
others,  it  was  circumscribed  by  such  regulations  as  gendered 
it  innocent,  or  it  was  entirely  abolished  by  express  statutes. 
Thus  the  administration  of  justice,  taking  its  rise  from  one 
scource,  and  following  one  direction,  held  its  course  in  every 
state  with  more  uniformity,  and  with  greater  force  [Z]. 
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VI.  The  forms  and  maxims  of  the  canon  law,  which 
were  become  universally  respectable  from  their  auth<s*ty  m/fi- 
the  spiritual  courts,  contributed  not  a little  towards  thoscrlm-^  ) 
provements  in  jurisprudence  which  I have  enumerated.  li  C*  \ 
we  consider  the  canon  law  politically,  find  view  it  either  as  a 
system  framed  on  purpose  to  ^assist  the  clergy  in  usurping 
powers  and  jurisdiction  no  lesw  repugnant  to  the  nature  of 
their  function,  than  inconsistent  with  fhe  order  of  govern- 
ment ; or  as  the*  :hief  instrument  in  establishing  the  domi- 
nion of  the  popes,  which  shook  the  throne,  and  endangered 
the  liberties  of  every  kingdom  in  Europe,  we  must  pronounce 
it  one  of  the  most  formidable  engines  ever  formed  against 
the  happiness  of  civil  society.  But  if  we  contemplate^  it 
merely  as  a codv  of  laws  respecting  the  rights  and  property 
cf  individuals,  and  attend  only  to  the  civil  effects  of  its  d? 
cismns  concerning  these,  it  wilj  app*.  ar  in  atyifferent,  and  a 
muck  more  favourable  light.  In  ages  of  ignorance  and  cre- 
dulity, the  banisters  of  religion  are  the  objects  of  supersti- 
tious veneration.  When  the  barbarians  who  over-ran  the 
Roman  Empire  first  embraced  the  Christian  faith,  they  found 
the  clergy  in  p,  ssession  of  considerable  power ; and  they 
naturally  transferred  to  those  new  guides  the  profound  sty-  . 
mission,  and  reverence  which  they  were  accustomed  to  yield 
to  the  priests  of  that  religion  which  they  had  forsaken.  They 
deemed  their  persons  to  be  equally  sacred  with  their  func- 
tion ; and  would  have  considered  it  as  impious  to  subject 
them  to  the  profane  jurisdiction  of  the  laity.  1 he  clergy 
■were  not  blin  -1  to  these  advantages  which  the  weakness  of  man- 
kind afforded  them.  They  established  courts,  in  which  every 
question  relating  to  their  own  character,  their  function,  or 
their  property,  was  triede  They  pleaded,  and  obtained  an 
almost  total  exemption  ft  am  the  authority  of  civil  judges. 

Upon  (Efferent  pretexts,  and  by  a multiplicity  of  artifices, 
they  communicated  this  privilege  to  so  many  persons,  and 
extended  their  jurisdiction  to  such  a variety  of  cases,  that  the 
greater  part  of  those  affairs  which  gave  rise  to  contest  and  liti- 
gation, was  drawn  under  the  cognizance  of  the  spiritual  courts. 


But,  in  order  to  dispose  the  laity  to  suffer  these  usurpa- 
tions without  murmur  or  opposition,  it  was  necessary  to 
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'__convince  them,  that  tlj,e  administration  of  justice  would  be  SECT. 
'V  r<?iV'"  -id  more  perfect  by  the  establishment  of  this  new  ju-  ‘ 

’ 'Insdiction.  This  was  not  a difficult  undertaking  at  that  pe-  The  p,an 
S riod,  when  ecclesiastics  carried  on  their  encroachments  with  of  ecclesi- 
the  greatest  success.  WChat  scanty  portion  of  science  which 
\ served  to  guifje  men  in  the  ages  of  darkness,  was  almost  dence  mors 
1 entirely  engrossed  by  the  clergy.  They  alone  were  accus-  f^an  that 
tomed  to  read,  to  inauire,  and  to  reason.  Whatever  know-  in  the  civil 
ledge  of  ancient  jurisprudence  had  been  preserved,  either  courts’ 
by  tradition,  or  in  such  books  as  had  escaped  the  destruc- 
tive rage  of  barbarians,  was  possessed  by  them.  Upon  the 
maxims  of  that  excellent  system,  they  founded  a code  of 
lays  consonant  to  the  great  principles  of  eq  jty.  Being 
directed  by  fixed  and  known  rules,  the  forms  ol  their  courts 
.vfvere  ascertained,  and  their  decisions  became  uniform  and 
consistent.  Nor  did  dqey  want  authority  sufficient  to  enforce 
their  sentences.  Excommunication  and  other  ecclesiastical 
censures,  were  punishments  more  formidable, ■‘ban  any  that 
civil  judges  could  inflict  in  support  of  ^their  decrees. 

It  is  not  surprising  then,  that  ecclesiastical  jurisprudence  The  good 
„ Would  become  such  an  object  of  admiration  and  respect, 

that  exemption  from  civil  jurisdiction  vVas  courted  as  a privi-  and  adopt- 
lege,  and  conferred  as  a reward.  It  is  not  surprising,  that,  u1SIt- 
even  to  rude  people,  the  maxims  of  the  canon  law  should 
appear  more  equal  and  just  than  those  of  the  ill-digested  ju- 
risnrudei/ce  which  directed  all  proceedings  iii  civil  courts. 
According  to  the  latter,  the  differences  between  contending 
barons  rvere  terminated,  as  in  a state  of  nature,  by  the 
sword  ; according  to  the  former,  every  matter  was  subject- 
ed to  the  decision  of  laws.  The  one,  by  permitting  judicial 
combats,  left  chance  and  force  eJ>  be  arbiters  of  right  or 
wrong,  of  truth  or  falsehood ; the  other,  passed  judgment  * 

with  respect  to  these  by  the  maxims  of  equity,  and  the  testi- 
mony of  witnesses.  Any  error  or  iniquity  in  a sentence 
pronounced  by  a baron  to  whom  feudal  jurisdiction  belonged, 
was  irremediable,  because  originally  it  was  subject  to  the  re- 
view of  no  superior  tribunal  ; the  ecclesiastical  law  esta- 
blished a regular  gradation  of  courts,  through  all  which  a 
cause  might  be  carried  by  appeal,  until  it  was  determined 
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by  that  authority  which  was  held  to  be  supreme  in  tR<j  f f 
. church.  Thus  the  genius  and  principles  of  the  carfiJ 3*\awi  f* 
prepared  men  for  approving  those  three  great  alterations  i'r 
the  feudal  jurisprudence  which  I have  mentioned.  But  it 
was  not  with  respect  to  these  points  alcLie  that  the  canon  law 
suggested  improvements  beneficial  to  society.  - Many  of  the 
regulations,  now  deemed  the  barriers  of  personal  security,  or 
the  safeguards  of  private  property,  are  contrary  to  the  spirit, 
and  repugnant  tru  the  maxims  of  the  civil  jurisprudence 
known  in  Europe  during  several  centuries,  and  were  bor- 
rowed from  the  rules  and  practice  of  the  ecclesiastical 
courts.  By  observing  the  wisdom  and  equity  of  the  deci- 
sions in  these  courts,  men  began  to  perceive  the  necessity 
either  of  descrtimg  the  martial  tribunals  of  the  barorfi,  or  of 
attempting  to  reform  them  [AA]. 

p Pi  c c 

VII.  The  revival  of  the  knowledge  and  study  of  the  Ro- 
man law  co-operated  with  the  causes  which  I have  mention- 
ed, in  introducing  mere  just  and  liberal  ideas  concerning  the 
nature  of  government,  and  the  administration  of  justice. 
Among  the  calamities  which  the  devastations  of  the  barba- 
rians who  broke  in  upon  the  empire  brought  upon  mankir 
one  of  tfiu  greatest  was  their  overturning  the  system  of  Ro- 
man jurisprudence,  the  noblest  monument  of  die  wisdom  of 
that  great  people,  formed  to  subdue  and  to  govern  the 
world.  The  laws  and  regulations  of  a civilized  community 
were  repugnant  to  the  manners  and  ideas  of  these?  fiercefjn- 
vaders.  Thty  had  respect  to  objects  of  which  a rude  peo- 
ple had  no  conception ; and  were  adapted  to  a state  of  soci- 
ety with  which  they  were  entirely  unacquainted.  For  this 
reason,  wherever  they  settled,  the  Roman  jurisprudence 
soon  sunk  into  oblivion,  'fired  lay  buried  for  some  centuries 
under  tlfe  load  of  those  institutions  which  the  inhabitants  of 
Europe  dignified  with  the  name  of  laws.  But  towards  the 
middle  of  the  twelfth  century,  a copy  of  Justinian’s  Pandects 
was  accidentally  discovered  in  Italy.  By  that  time,  the 
state  of  society  was  so  far  advanced,  and  the  ideas  of  men 
so  much  enlarged  and  improved  by  the  occurrences  of  seve- 
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y ■ r >.  v^|  centuries,  during  which  they  had  continued  in  political 
^ W 'iP^d»v,ttliat  they  were  struck  with  admiration  of  a system 
y'liwhich  their  ancestors  could  not  comprehend.  Though  they 
tN  had  not  hitherto  attained  such  a degree  of  refinement,  as  to 
acquire  from  the  anciette  a relish  for  true  philosophy  or  spe- 
d culative  science,;  though  they.were  still  insensible,  in  a great 
^ degree,  to  the  beauty  and  elegance  of  classical  composition ; 
they  were  sufficiendyiqualified  to  judge  with  respect  to  the 
merit  of  their  system  of  laws,  in  which  the  rjany  points  most 
interesting  to  mankind  were  settled  with  discernment,  preci- 
sion, and  equity.  All  men  of  letters  studied  this  new  sci- 
ence with  eagerness  ; and  within  a few  years  after  the  disco- 
very of  the  Pandects,  professors  of  civil  law  wew  appointed, 
who  taught  it  publicly  in  most  countries  of  (Europe. 

Tflb  , 


The  effects  cc  having  suyji  an  excellent  model  to  stv  dy 
and  to  imitate  were  immediately  perceived.  Men,  as  soon 
as  they  were  acquainted  with  fixed  and  general  laws,  perceiv- 
ed the  advantage  of  them,  and  becamd  impatient  to  ascer- 
tain the  principles  and  forms  by  which  judges  should  regu- 
’ late  their  decisions.  Such  was  the  ardour  .uith  which  they 
'ca.Aied  on  an  undertaking  of  so  great  importance  to  society, 
that,  before  the  close  of  the  twelfth  century,  the  feudal  law 
\ was  reduced  into  a regular  system ; the  code  of  canon  law 
was  enlarged  and  methodized  ; and  the  loose  uncertain  cus- 
toms of  diff  erent  provinces  or  kingdoms  were  collected  and 
arranged  with  an  order  and  accuracy  acquired  from  the 
knowledge  of  Poman  jurisprudence.  In  some  Countries  of 
Europe  the"  Roman  law  was  adopted  as  subsidiary  to  their 
■own  municipal  law  ; and  all  cases  to  which  the  latter  did  not 
extend,  were  decided  according  to  the  principles  of  the  for- 
mer. In  others,  the  maxims  as  #ell  as  forms  of  Roman 
jurisprudence,  mingled  imperceptibly  with  the  laws  of  the 
country,  and  had  a powerful,  though  less  sensible,  influence, 
in  improving  and  perfecting  them  [BBJ. 


These  various  improvements  in  the  system  of  jurispru- 
dence, and  administration  of  justice,  occasioned  a change 
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in  manners,  of  great  importance,  and  of  extensive  effect, 
They  gave  rise  to  a distinction  of  professions  ; they'd^fil^f^^ 
men  to  cultivate  different  talents,  and  to  aim  at  differe  w 
complishments,  in  order  to  qualify  themselves  for  the  various 
departments  and  functions  which  becilne  necessary  in  socie- 
ty1'. Among  uncivilized  nations,  there  is  buf  one  profession 
honourable,  that  of  arms.  AM  the  ingenuity  and  vigour  of 
the  human  mind  are  exerted  in  acquirirrg  military  skill  or  ad- 
dress. The  functions  of  peace  are  few  and  simple  ; and  re- 
quire no  particular  course  of  education  or  of  study,  as  a pre- 
paration for  discharging  them.  This  was  the  state  of  Eu- 
rope during  several  centuries.  Every  gentleman,  bom  a 
soldier,  seamed  any  other  occupation ; he  was  taught  (no 
science  but  that^f  war ; even  his  exercises  and  pastiifies  were 
feats  of  martial  prowess.  Nor  did  the  judicial  charact° 
w^ich  persons  of  noble  birth  wore  i^one  entitled  to  assume, 
demand  any  degree  of  knowledge  beyond  that  which  such 
untutored  scJldiers  possessed.  To  recollect  a few  tradition- 
ary customs  whiclnrtime  had  confirmed,  and  rendered  re- 
spectable ; to  mark  out  the  lists  of  battle  with  due  formality  ; 
to  observe  the  f -sue  of  the  combat ; and  to  pronounce  whether 
it  had  been  conducted  according  to  the  laws  of  arms  ;u~;n- 
cludedrrvery  thing  that  a baron,  who  acted  as  a judge,  found 
it  necessary  to  understand. 


But  whyn  the  forms  of  legal  proceedings  were  fixed, 
when  the  rules  of  decision  were  committed  to  dritingr  and 
collected  irfVo  a body,  law  became  a sciency,  the  knowledge 
of  which  required  a regular  course  of  study,  together  with 
long  attention  to  the  practice  of  courts.  Martial  and  illite- 
rate nobles  had  neither  leisure  nor  inclination  to'undertake  a 
task  so  laborious,  as  wellbis  so  foreign  from  all  the  occupations 
whichfhey  deemed  entertaining,  or  suitable  to  the  ir  rank.  They 
gradually  relinquished  their  places  in  courts  of  justice,  where 
their  ignorance  exposed  them  to  contempt.  They  became 
weary  of  attending"  to  the  discussion  of  cases,  which  grew 
too  intricate  for  them  to  comprehend.  Not  only  the  judi- 
cial determination  of  points  which  were  the  subject  of  con- 
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itmvcrsy,  but  thfe  conduct  of  all  legal  business  and  transac- 
V \ j i dpnsT’  as  committed  to  persons  trained  by  previous  study 
f ^?nftd  application  to  the  knowledge  of  lav/.  An  order  o£  men 
to  whom  their  fellow-citizens  had  daily  recourse  for  advice, 
and  to  whom  they  looked  up  for  decision  in  their  most  im- 
portant concert^,  naturally  acquired  consideration  and  in- 
fluence in  society.  They  weie  advanced  to  honours  which 
had  been  considered  lhitherto  as  the  peculiar  rewards  of 
military  virtue.  They  were  intrusted  wiA  offices  of  the 
highest  dignity  and  most  extensive  power.  Thus,  another 
profession  than  that  of  arms  came  to  be  introduced  among 
the  laity,  and  was  reputed  honourable.  The  functions  of 
ciy[l)  life  were  attended  to.  The  talents  requisite  for  dis- 
charging them  were  cultivated.  wA  new  road  was  opened 
?%j£paltb  and  eminence.  The  arts  and  virtues  of  peace 
were  placed  in  tltyir  prop  jr  r ^ik,  and  received  their  due  Re- 
compense [CC]. 

VIII.  While  improvements,  so  important  with  respect 
to  the  state  of  society  and  the  administration  of  justice, 
gradually  made  progress  in  Europe,  sentimeiTs  more  liberal 
and  generous  had  begun  to  animate  the  nobles.  These  were 
inspired  by  the  spirit  of  chivalry,  which,  though  considered, 
commonly,  as  a wild  institution,  the  effect  of  caprice,  and 
the  source  of  extravagance,  arose  naturally  from  the  state 
of  society  at^that  period,  and  had  a very  serioug  influence 
in  refning  me  manners  of  the  European  nations.  The  feu- 
dal state  was  a f*ate  of  almost  perpetual  war,  lapine,  and 
anarchy ; during  which  the  weak  and  unarmed  were  exposed 
to  insults  or  injuries.  The  power  of  the  sovereign  was  too 
limited  to  prevent  these  wrongs ; and  the  administration  of 
justice  too  feeble  to  redress  them.  The  most  effectual  pro- 
tection against  violence  and  oppression,  was  often  found  to 
be  that  which  the  valour  and  generosity  of  private  persons 
afforded.  The  same  spirit  of  enterprise  which  had  prompt- 
ed so  many  gentlemen  to  take  arms  in  defence  of  the  op- 
pressed pilgrims  in  Palestine,  incited  others  to  declare  them- 
selves the  patrons  and  avengers  of  injured  innocence  at 
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the  dominion  of  Infidels  put  an  end  to  these  fore i Vf. 
tionSj  the  latter  was  the  only  employment  left  for  the  activitv  ' 
and  courage  of  adventurers.  To  check  the  insolence  oft  \ 
overgrown  oppressors  ; to  rescue  thef.elpless  from  captivity  ; 
to  protect,  or  to  avenge  w^inen,  orphans^  and  ecclesias- 
tics, who  could  not  bear  arms  in  their  own  defence;  to  re-1 
dress  wrongs,  and  to  remove  grievances  ; were  deemed  acts 
of  the  highest  prowess  and  merit.  Valour,  humanity,  cour- 
tesy, justice,  honour,  were  the  characteristic  qualities  of 
chivalry.  To  these  were  added  religion,  which  mingled 
itself  with  every  passion  and  institution  during  the  middle 
ages,  andfoy  infusing  a large  proportion  of  enthusiastic  zeal, 
gave  them  sucl?  force,  ascoarried  them  to  romantic  excess. 
Men  were  trained  to  knighthood  by  a long  previous  dis<W 
pjme ; they  were  admitted  in£  thy  order  by  solemnities  no 
less  devout  than  pompous  ; every  person  of  noble  birth 
courted  that*  honour  ; it  was  deemed  a distinction  superior  to 
royalty ; and  monai  :hs  were  proud  to  receive  it  from  the 
hands  of  private  gentlemen. 


Itsbenefi-  This  singular  institution^  in  which  valour,  gallantry,. md 
cial  effects.  rc]jgj0  ^ were  so  sfrangely  blended,  was  wonderfully  adapt- 
ed to  the  taste  and  genius  of  martial  nobles ; and  its  effects 
were  soon  visible  in  their  manners.  War  was  carried  on 
with  less  ferocity,  when  humanity  came  to  be  deemed  the 
ornament  of  knighthood  no  less  than  courage. e More  gen- 
tle and  p61ished  manners  were  introduced,  when  courtesy 
was  recommended  as  the  most  amiable  oi  knightly  virtues. 
Violence  and  oppression  decreased,  when  it  was  reckoned 
meritorious  to  check  and  to  punish  them.  A scrupulous  ad- 
herence to  truth,  witl/fhe  most  religious  attention  to  fulfil 
every'Tngagement,  became  the  distinguishing  characteristic 
of  a gentleman,  because  chivalry  was  regarded  as  the  school 
of  honour,  and  inculcated  the  most  delicate  sensibility  ■with 
respect  to  those  points.  The  admiration  of  these  qualities, 
together  with  the  high  distinctions  and  prerogatives  confer- 
red on  knighthood  in  every  part  of  Europe,  inspired  persons 
of  noble  birth  on  some  occasions  with  a species  of  military 
fanaticism,  and  led  them  to  extravagant  enterprises.  But 
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they  deeply  imprinted  on  their  minds  the  principles  of  ge- 
and  h,onour.  These  werfe  strengthened  by  every 
' ^thing  that  can  affect  the  senses  or  touch  the  heart.  The 
9 vvild  exploits  of  those  romantic  knights  who  sallied  forth  in 
, quest  of  adventures,  r#e  .well  known,  and  have  been  treated 
- with  proper  ridicule.  The  political  and  permanent  effects 
* of  the  spirit  of  chivalry  havelieen  less  observed.  Perhaps 
the  humanity  which  ^accompanies  all  the  operations  of  war, 
the  refinements  of  gallantry,  and  the  poinj  of  honour,  the 
three  chief  circumstances  which  distinguish  modem  from 
ancient  manners,  may  be  ascribed  in  a great  measure  to  this 
institution,  which  has  appeared  whimsical  to  superficial  ob- 
servers, but  by  its  effects  has  proved  of  gre.  benefit  to 
mankiiftl.  The  sentiments  which  chivalry  inspired,  had  a 
--  t^onderful  influence  on  manners  and  concluct  during  the 
twelfth,  thirteenth,  four^entfj,  and  fifteenth  centuries.  They 
were  so  deeply  rooted,  that  they  continued  to  operate  a^:er 
the  vigour  and  repu&tion  of  the  institution  itr.df  began  to 
decline.  Some  considerable  transactions,  recorded  in  the 
following  history,  resemble  the  adventurous  exploits  of  chi- 
valry, rather  than  the  well-regulated  operations  of  sound  po- 
. ligy.  Some  of  the  pnost  eminent  personages,  whose  charac- 
ters will  be  delineated,  were  strongly  tinctured  with  this 
romantic  spirit.  Francis  I.  was  ambitious  to  distinguish 
himself  by  all  the  qualities  of  an  accomplished  knight,  and 
endeavoured  to  imitate  the  enterprising  genius  of  chivalry  in 
war,  as  v,  <fll  as  its  pomp  and  courtesy  during  ^eace.  The 
fame  which  the  French  monarch  acquired  by  these  splendid 
actions,  so.  far  dazzled  his  more  temperate  rival,  that  he  de- 
parted on  some  occasions  from  his  usual  prudence  and  mo- 
deration, and  emulated  Francis  in  deeds  of  prowess,  or  of 
gallantry  [DD].  A 
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IX.  The  progress  of  science,  and  the  cultivation  of  lite-  Thepro- 
rature,  had  considerable  effect  in  changing  the  manners  of  ^*C1" 
the  European  nations,  and  introducing  that  civility  ar.I  re-  great  influ- 
finement  by  which  they  are  now  distinguished.  At  the  ^mers*1* 
time  when  their  empire  was  overturned,  the  Romans,  andcha- 
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SEjCT  though  they  had  lost  that  correct  tasfe  which  has  rendered 
the  productions  of  their  ancestors  standards  of  excv^.JCt.,, 


and  models  of  imitation  for  succeeding  ages,  still  preserved 
their  love  of  letters,  and  cultivated  the  arts  with  great  ardour* 

Ignorance  But  rude  barbarians  were  so  far  frojncbeing  struck  with  any 

of  the  mid-  admiration  of  these  unknown  accomplishments,  that  they 

ule  ages.  . C . 1 J 

despised  them.  They  were  nqt  arrived  at  that  state  of  so- 
ciety, when  those  faculties  of  the  human  mind,  which  have 
beauty  and  elegance  for  their  objects,  begin  to  unfold  them- 
selves. They  were  strangers  to  most  of  those  wants  and 
desires  which  are  the  parents  of  ingenious  invention  ; and  as 
they  did  not  comprehend  either  the  merit  or  utility  of  the  Ro- 
man arts,  thuy  destroyed  the  monuments  of  them,  with  an  in- 
dustry not  inferity  to  that  wtyh  which  their  posterity  hsJ  e since 
studied  to  preserve  or  to  recover  them.  The  convulsion'- 
oc^psioned  by  the  settlement  o^  so  ^.nany  unpolished  tribes 
in  the  Empire  ; the  frequent  as  well  as  violent  revolutions 
in  every  kingdom  which  they  established ; together  with  the 
interior  defects  in  th^  form  of  government  which  they  intro- 
duced, banished  security  and  leisure  ; prevented  the  growth 
of  taste,  or  the  llture  of  science  ; and  kept  Europe,  during 
several  centuries,  in  that  state  of  ignorance  which  has  be  n 
already  ^escribed.  But  the  events  and  institutions  which  I 
have  enumerated,  produced  great  alterations  in  society.  As 
soon  as  their  operation,  in  restoring  liberty-  and  independence 
to  one  part  of  the  community,  began  to  be  felt ; ^as  soon  as 
they  began  to  communicate  to  all  the  members  of  society 
some  taste  of  the  advantages  arising  from  commerce,  from 
public  order,  and  from  personal  security,  the  human  mind 
became  conscious  of  powers  which  it  did  not  formerly  per- 
ceive, and  fond  of  occupations  or  pursuits  of  which  it  was 
formerly  incapable.  Tot.  ards  the  beginning  of  the  twelfth 
century,*  we  discern  the  fix*st  symptoms  of  its  awakening 
t from  that  lethargy  in  which  it  had  been  long  sunk,  and  ob- 
serve it  turning  with  curiosity  and  attention  towards  new  ob- 
jects*'. o „ 


r 


Tke  first  The  first  literary  efforts,  however,  of  the  European  na- 
fom  ifr.ef"  tlons  *n  the  middle  ages,  were  extremely  ill-directed.  Among 
directed,  nations,  as  well  as  individuals,  the  powers  of  imagination  at- 
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V’  -aln  some  degree  of  vigour  before  the  intellectual  faculties  SECT. 
m * much  exercised  ir?  speculative  or  abstract  disquisition. 

L Men  ar?  poets  before  they  are  philosophers.  They  feel  with 

' jnsibility,  and  describe  with  force,  when  they  have  made  causes  of 
but  litde  progress  in  investigation  or  reasoning.  The  age  tllis' 
of  Homer  and  of  Hesiod  long  preceded  that  of  Thales  or 
. of  Socrates.  But,  unhappily  fi|r  literature,  our  ancestors,  de- 
viating from  this  course  whidh  nature  points  out,  plunged  at 
once  into  the  depthslof  abstruse  and  metaphysical  inquiry. 

They  had  been  converted  to  the  Christiarf^faith,  soon  after 
they  settled  in  their  new  conquests.  But  they  did  not  re- 
ceive it  pure.  The  presumption  of  men  had  added  to  the 
simple  and  instructive  doctrines  of  Christianity  the  theories 
of«u  vain  philosophy,  that  attempted  to  penetrate  into  mys- 
teries, and  to  decide  questions  which  the  li  mited  faculties  of 
eS^human  mind  are  unable  to  comprehend  or  to  resolve. 

These  over-curious  spe^tlatAns  were  incorporated  with  ihe 
system  of  religion,  ajid  came  to  be  considered  ^as  the  most 
essential  part  of  it.  As  soon,  then,  as  curiosity  prompted 
men  to  inquire  and  to  reason,  these  wthe  the  subjects  which 
first  presented  themselves,  and  engaged  dieir  attention.  The 
scholastic  theology,  with  its  infinite  train  bold  disquisi- 
' tufts,  and  subtile  distinctions  concerning  points  which  are 
not  the  object  of  human  reason,  was  the  first  prediction  of 
* the  spirit  of  inquiry  after  it  began  to  resume  some  degree 
of  activity  and  vigour  in  Europe.  It  was  not,  however,  this 
circumstance  alone,  that  gave  such  a wrong  turn  the  minds 
of  lien  when  they  began  again  to  exercise  talents  which  they 
had  so  long  neg^cted.  Most  of  the  persons  who  attempted 
to  revive  literature  in  the  twelfth  and  thirteenth  centuries, 
had  received  instruction,  or  derived  their  principles  of  science 
from  the  Greeks  in  the  Eastern  Empire,  or  from  the  Ara- 
bians in  Spain  and  Africa.  Both  these  people,  acute  and 
inquisitive  to  excess,  had  corrupted  those  sciences  which 
they  cultivated.  The  former  rendered  theology  a system  ^ 
of  speculative  refinement,  or  of  endless  controversy.  ^The 
latter  communicated  to  philosophy  a spirit  of  metaphysical 
and  frivolous  subtlety.  Misled  by  these  guides,  the  per- 
sons who  first  applied  to  science  were  involved  in  a maae  of 
intricate  inquiries.  Instead  of  allowing  their  fancy  to  take 
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They  had, 
however, 
consider- 
able effects. 


A circum- 
stance 
■which  pre- 
sented 
their  being 
more  ex- 
tensile. 


its  natural  range,  and  to  produce  such  works  of  invention  a#* 
might  have  improved  thoir  taste,  and  refined  their  sc  'y 
ments  ; instead  of  cultivating  those  arts  which  embellish  hi  j 
man  fife,  and  render  it  comfortable  ; they  were  fettered  tg 
authority,  they  were  led  astray  by  example,  and  wasted  the 
whole  force  of  their  genius  in  speculations  as  unavailing  as 
they  were  difficult.  < c 

But  fruitless  and  ill-directed  as  thu.e  speculations  were, 
their  novelty  routed,  and  their  boldness  interested  the  human 
mind.  The  ardour  with  which  men  pursued  those  uninvit- 
ing studies  was  astonishing.  Genuine  philosophy  was  never 
cultivated,  in  any  enlightened  age,  with  more  zeal.  Schools, 
upon  the  model  of  those  instituted  by  Charlemagne,  wf "re 
opened  in  every  Cathedral,  <‘and  almost  in  every  monastery  of 
note.  Colleges  and  universities  were  erected  and  forr  - 
intP  communities  or  corporations, ^governed  by  their  own 
laws,  and  invested  with  separate  and rextensive  jurisdiction 
over  their  own  members.  A regular  course  of  studies  was 
planned.  Privileges1  of  great  value  were  conferred  on  mas- 
ters and  scholars.  Academical  tides  and  honours  of  various 
kinds  were  invCited  as  a recompense  for  both.  Nor  was  it 
in  the  schools  alone  [hat  superiority  in  science  led  to  reputa- 
tion an&  authority ; it  became  an  object  of  respect  in  life,  and 
advanced  such  as  acquired  it  to  a rank  of  no  inconsiderable 
eminence.  Allured  by  all  these  advantages,  an  incredible 
number  of  students  resorted  to  those  new  seats  of  learning, 
and  crowded  with  eagerness  into  that  new  path  which  was 
opened  to  fame  and  distinction.  (g* 

But  how  considerable  soever  these  first  effects  may  ap- 
pear, there  was  one  circumstance  which  prevented  the  effects 
of  them  from  being  as  extensive  as  they  naturally  ought  td 
have  been.  All  the  languages  in  Europe,  during  the  period 
under  review,  were  barbarous.  They  were  destitute  of  ele- 
garye,  of  force,  and  even  of  perspicuity.  No  attempt  had 
been  hitherto  made ’to  improve  or  to  polish  them. 1 The  La- 
tin tongue  was  consecrated  by  the  church  to  religion.  Cus- 
tom, with  authority  scarcely  less  sacred,  had  appropriated  it 
to  literature.  All  the  sciences  cultivated  in  the  twelfth  and 
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thirteenth  centuries  were  taught  in  Latin.  All  books  witli  SECT, 
-uect^to  them  were  written  in  that  language.  It  would  L 
| have  Been  deemed  a degradation  of  any  important  subject,  ~ 
y "2b  have  treated  of  it  in  a modem  language.  This  confined 
science  within  a ver^  narrow  circle.  The  learned  alone 
were  admitted  into  the  temple  of  knowledge  ; the  gate  was 
t shut  against  ai?  others,  who  w% re  suffered  to  remain  involv- 
ed in  their  former  darkness  and  ignorance. 

But  though  science  was  thus  prevented,  during  several  Its  infri- 
nges, from  diffusing  itself  through  society,  and  its  influence  inner’s 
was  much  circumscribed  ; the  progress  which  it  made  may  merits  at- 
be  mentioned,  nevertheless,  among  the  great  causes  which  tentl0n' 
cobtril^ted  to  introduce  a change  of  manners  in  Europe. 

he  ardent,  though  ill-judged  spirit  of  inquiry  which  I hav<J 
cwltribed,  occasioned  a fermentation  of  mind  that  put  inge- 
nuity and  invention  in  motion,  and  gave  them  vigour.  * It 
led  men  to  a new  employment  of  their  faculties  ^which  they 
found  to  be  agreeable  as  well  as  interesting.  It  accustoified 


them  to  exercises  and  occupations  which  tended  to  soften 
their  manners,  and  to  give  them  some  relisjp  for  the  gentle 
virtues,  peculiar  to  people  among  whom  science  has  been 
cultivated  with  success  [EE].  ' ^ 


X.  The  progress  of  commerce  had  considerable  influ-  The  pro- 

ence  in  polishing  the  manners  of  the  European  nations,  and  s'ess  of 

in  establishmg  among  them  order,  equal  laws,  fil'd  humanity,  had  great 

The8  wants  of  men,  in  the  original  and  most  simple  state  of  lnfluence 
7 0 _ r on  manners 

society,  are  so  Tew,  and  their  desires  so  limited,  that  they  and  gov  - 
rest  contented  with  the  natural  productions  of  their  climate  ernment- 
and  soil,  oi^with  what  they  can  add  to  these  by  their  own 
rude  industry.  They  have  no  superfluities  to  dispose  of, 
and  few  necessities  that  demand  a supply.  Every  litjle  com- 
munity subsisting  on  its  own  domestic  stock,  and  satisfied 
with  it,  is  either  little  acquainted  with  the  states  around  it, 
or  at  variance  with  them.  Society  and  manners  mils'!  be  Low  state 
considerably  improved,  and  many  provisions  must  be  made  01  com: 

_ iv  i t 1 J • 1 . merce  in 

for  public  oraer  and  personal  security,  before  a liberal  inter-  the  middle 

ages. 
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SECT,  course  can  take  place  between  different  nations.  Wp  findf^ 
accordingly,  that  the  first  effect  of  the  settlement  of  the  ba-\ 
barians  in  the  empire  was  to  divide  those  nations  wfnclmhe 
Roman  power  had  united.  Europe  was  broken  into  man^ 
separate  communities.  The  intercourse  between  these  di- 
vided states  ceased  almost  entirely  during  several  centuries. 
Navigation  was  dangerous  irt  seas  infested  by  pirates  ; nor 
could  strangers  trust  to  a friendly  reception  in  the  ports  of 
uncivilized  nations.  Even  between  di&fint  parts  of  the  same 
kingdom,  the  communication  was  rare  and  difficult.  The 
lawless  rapine  of  banditti,  together  with  the  avowed  exac- 
tions of  the  nobles,  scarcely  less  formidable  and  oppressive, 
rendered  a^ioumey  of  any  length  a perilous  enterprise.  Fix- 
ed to  the  spot  in  which  they  resided,  the  greater  pajt  of  (Ae 
inhabitants  of  Europe  lost,  m a great  measure,  the  knowledge 
of  remote  regions,  and  were  unacquainted  with  their  nan  ^ 
thEr  situations,  their  climates,  Sand  their  ccffiimodities  [FF], 
c e 

Causes  of  Various  causes,  however,  contributed  to  revive  the  spirit 
it*  revival,  of  commerce,  and  to  renew,  in  some  degree,  the  inter- 
course between  different  nations.  The  Italians,  by  their 
connexion  with  Constantinople,  and  other  cities  of  the 
Greek  empire,  had  fceservecf'in  their  ohm  country  consider- 
able refish  for  the  precious  commodities  and  curious  ma- 
nufactures of  the  East.  They  communicated  some  know- 
ledge of  these  to  the  countries  contiguous  to  Italy,  But  this 
commerce  feeing  extremely  limited,  the  intercourse  which  it 
occasioned  between  different  nations  was  not  considerable. 
The  Crusades,  by  leading-  multitudes  fron^  every  comer  of 
Europe  into  Asia,  opened  a more  extensive  communication 
between  the  East  and  West,  which  subsisted  fqeitwo  centu- 
ries ; and  though  the  ojdect  of  these  expeditions  was  con- 
<:  quest  and  not  commerce  ; though  the  issue  of  them  proved 

as  unfortunate  as  the  motives  for  undertaking  them  were  wild 
and  enthusiastic  ; their  commercial  effects,  as  hath  been 
shorm,  were  both  beneficial  and  permanent.  During  the 
continuance  of  the  Crusades,  the  great  cities  in  Italy,  and  in 
other  countries  of  Europe,  acquired  liberty,  and  together  with 
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> it,;  such  privileges  as  rendered  th£m  respectable  and  inde-  SECT, 
penaem*  communities.  Thus,  in  every  state,  there  was  I- 
farmed  a new  order  of  citizens,  to  whom  commerce  prgsent- 
* ed  itself  as  their  proper  object,  and  opened  to  them  a cer- 
tain path  to  wealth  and^onsideration.  Soon  after  the  close 
of  the  Holy  Wry,  the  mariner’sjompass  was  invented,  which, 

*by  rendering  navigation  more  "Secure,  encouraged  it  to  be- 
come more  adventurers,  facilitated  the  communication  be- 
tween remote  nations,  and  brought  them  ne^?er  to  each  other. 

The  Italian  States,  during  the  same  period,  established  a F,rst 
regular  commerce  with  the  East  in  the  ports  of  Egypt,  and  among  the 
dr^v  from  thence  all  the  rich  products  of  the  Indies.  They 
introduced  into  their  own  territories  manufactures  of  various 
and  carried  them  on  with  great  ingenuity  and  vigour. 

They  attempted  r »ew  arts  ' am*  transplanted  from  warmer  Cli- 
mates, to  which  they  had  been  hitherto  deemed  peculiar,  se- 
veral natural  productions  which  now  furnish  the  materials  of 
a lucrative  and  extended  commerce.  AA  these  commodities, 
whether  imported  from  Asia,  or  produced  by  their  own  skill, 
they  disposed  of  to  great  advantage  among  ti*  other  people 
of  fturope,  who  begaft  to  acquire  some  tyste  for  an  elegance 
in  living  unknown  to  their  ancestors,  or  despised  bjAdiem. 

During  the  twelfth  and  thirteenth  centuries,  the  commerce 
of  Europe  was  almost  entirely  in  the  hands  of  the  Italians,  more 
commonly  k^own  in  those  ages  by  the  name  of  Lombards. 
Companies  or  societies  of  Lombard  merchants  settled  in  every 
different  kingdor%  They  were  taken  under  the  immediate 
protection  of  the  several  governments.  They  enjoyed  ex- 
tensive privi^ges  and  immunities.  The  operation  of  the 
ancient  barbarous  laws  concerning  grangers,  was  suspend- 
ed with  respect  to  them.  They  became  the  carriers,  the 
manufacturers,  and  the  bankers  of  all  Europe. 

* 

While  the  Italians,  in  the  South  of  Europe,  were  cu’ti-  then  by  the 
vating  trade* with  such  industry  and  success,  the  commercial  means  of 
spirit  awakened  in  the  North  towards  the  middle  of  the  thir-  seatic1 
teenth  century.  As  the  nations  around  the  Baltic  were,  at  I,ea2ue- 
that  time,  extremely  barbarous,  and  infested  that  sea  with 
their  piracies,  the  cities  of  Lubec  and  Hamburgh,  soon 


6* 


A VIEW  OF  THE 


SECT. 

t 


Commerce 
makes  pro- 
gress in  the 
Nether- 
lands ; 


k. 


and  in 
England. 


after  they  began  to  open  sgme  trade  with  these  people,  found 
it  necessary  to  enter  into  a league  of  mutual  defence*»-Txiey 
derived  such  advantages  from  this  union,  that  other  towns  J 
acceded  to  their  confederacy,  and  in  a short  time  eighty  of  A 
the  most  considerable  cities  scattered  through  those  exten-  1/ 
sive  countries  which  stretch  from  the  bottom  of  the  Baltic 
to  Cologne  on  the  Rhine,  joined  in  the  famous  Hanseatic 
league,  which  became  so  formidable^  that  its  alliance  was 
courted,  and  its  Enmity  was  dreaded  by  the  greatest  monarchs. 
The  members  of  this  powerful  association  formed  the  first 
systematic  plan  of  commerce  known  in  the  middle  ages,  and 
conducted  it  by  common  laws  enacted  in  their  general  as- 
semblies. They  supplied  the  rest  of  Europe  with  ry'yal 
stores,  and  pitLhed  on  different  towns,  the  most  efuinent  of 
which  was  Bruges  in  Flanders,  where  they  established  sta-1 
in  which  their  commerce  was  k cguLrly  carried  on.  Thither 
the  Lombards  brought  the  productions  of  India,  together 
with  the  manufactures  of  Italy,  and  exchanged  them  for  the 
more  bulky,  but  noCless  useful  commodities  of  the  North. 
The  Hanseatic  merchants  disposed  of  the  cargoes  which 
they  received  hrom  the  Lombards,  in  the  ports  of  the  Bal* 
tic,  or  carried  therrj,  up  the  g~eat  rivers  into  the  interior  y/rts 
of  Germany. 

This  regular  intercourse  opened  between  the  nations  in 
the  North,  and  South  of  Europe,  made  therp  sensible  of 
their  mutual  wants,  and  created  such  new  and  increasing  de- 
mands for  commodities  of  every  kind,  tha£  jt  excited  among 
the  inhabitants  of  the  Netherlands  a more  vigorous  spirit  in 
carrying  on  the  two  great  manufactures  of  wool  and  flax, 
which  seem  to  have  been  considerable  in  that  country  as 
early  as  the  age  of  Charlemagne.  As  Bruges  became  the 
centre  of  communication  between  the  Lombard  and  Han- 
seatic merchants,  the  Flemings  traded  with  both  in  that  city 
tofcsuch  extent  as  well  as  advantage,  as  spread  among  them 
a general  habit  of  ^industry,  which  long  rendered  Flanders 
and  the  adjacent  provinces  the  most  opulent,  the  most  popu- 
lous, and  best  cultivated  countries  in  Europe. 

Struck  with  the  flourishing  state  of  these  provinces,  of 
which  he  discerned  the  true  cause,  Edward  III.  of  England 
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endeavoured  to  excite  a spirit  of  industry  among  his  own  SECT. 

* subjects,  who,  blind  to  the  advantages  of  their  situation,  and  ‘ 
ignoraii!  of  the  source  from  which  opulence  was  destined  to 
-flow  into  their  country,  were  so  litte  attentive  to  their  com- 

* mercial  interests,  as  hardly  to  attempt  those  manufactures, 
the  materials  of  whicfi  they  furnished  to  foreigners.  By 

^ alluring  Flemish  artisans  to  sf^tle  in  his  dominions,  as  well 
as  by  many  wise  laws  for  th*  encouragement  and  regulation 
of  trade,  Edward  gate  a beginning  to  the  woollen  manufac- 
tures of  England,  and  first  turned  the  ac*ce  and  enterpris- 
ing genius  of  his  people  towards  those  arts  which  have 
raised  the  English  to  the  highest  rank  among  commercial 
nations. 

• » 

This  increase  of  commerce,  nd  of  intjrcourse  between  The  bene. 
>S^J^ms,  how  inconsiderable  soever  it  may  appear  in  respect  fects  of 
of  their  rapid  ani  exten^ve  ^Irogress  during  the  last  and  i^e-  this, 
sent  age,  seems  wonderfully  great,  when  we  compare  it  with 
the  state  of  both  in  Europe  previous  to  the  twelfth  century. 

It  did  not  fail  of  producing  great  effec  Is.  Commerce  tends 
to  wear  off  those  prejudices  which  maintain  distinction  and 
animosity  between  nations.  It  softens  and  •olishes  the  man- 
n®'s  of  men.  It  unites  then\by  one  of  the  strongest  of  all 
ties,  the  desire  of  supplying  their  mutuaJ  wants.  It. disposes 
them  to  peace,  by  establishing  in  every  state  an  order  of  ci- 
tizens bound  by  their  interest  to  be  the  guardians  of  public 
tranquillity.  As  soon  as  the  commercial  spirit^ acquires  vi- 
gour, and  begins  to  gain  an  ascendant  in  any  society,  we  dis- 
cover a new  g^pius  in  its  policy,  its  alliances,  its  wars,  and 
its  negociations.  Conspicuous  proofs  of  this  occur  in  the 
history  of  j^e  Italian  States,  of  the  Hanseatic  league,  and  the 
cities  of  the-  Netherlands,  during  the  period  under  review. 

In  proportion  as  commerce  made^its  way  into  the  different 
countries  of  Europe,  they  successively  turned  th*ir  atten- 
tion to  those  objects,  and  adopted  those  manners,  which  oc- 
cupy  and  distinguish  polished  nations  [GG]. 
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V&w  of  the  Progres»  of  Society fn  Europe , with  respect  to  the 
command  of  the  national force  requisite  in  foreign  opeMtions . 

Such  are  the  events  and  institutions,  which,  by  their 
powerful  operation,  contributed  gradually  to  introduce  regu- 
lar government  and  polished  manners  into  the  various  na- 
tions of  Europe  When  we  survey  the  state  of  society,  or 
the  character  of  individuals,  at  the  opening  of  the  fifteenth 
•century,  an§^  then  turn  back  to  view  the  condition  of  both  at 
th.e  time  when  the  barbarous  tribes,  which  overturned  the 
Roman  power,  completed  their  settlement  in  their  new  con- 
quests, the  progress  which  mankind  had  made  towards  or- 
der and  refinement  will  appear  immense. 
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State  of  so- 
ciety great- 
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Government,  however,  was  still  far*from  having  attained  Still  defec- 


tive with 
respect  to 


that  state,  in  which  extensive  monarchies  act  with  the  unit- 
ed vigour  of  the  whole  community,  or  carry  on  great  under-  the  com. 
takings  with  perseverance  and  success.  Small  tribes  or  ^"nation- 
communities,  even  in  their  rudest  state,  may  operate  in  con-  force. 
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cert,  and  exert  their  utmost  force.  They  are  excited  to  adtT*( 
not  by  the  distant  objects' or  the  refined  speculation^  whiJhT,  f 
interest  or  affect  men  in  polished  societies,  but  by  their  pre-  f* 
sent  feelings.  The  insults  of  an  enemy  kindle  resentment^  ^ 
the  success  of  a rival  tribe  awakens  ^emulation : these  pas-  J 
sions  communicate  from  breast  to  breast,  and  all  the  mem- 
bers of  the  community,  witH'united  ardour,  rush  into  the  ( 
field  in  order  to  gratify  their  revenge,  or  to  acquire  distinc- 
tion. But  in  widely  extended  states,  such  as  the  great  king- 
doms of  Europe,  at  the  beginning  of  the  fifteenth  century, 
where  there  is  little  intercourse  between  the  distant  members 
of  the  community,  and  where  every  great  enterprise  requires 
previous  ccyicert  and  long  preparation,  nothing  can  rouse  and 
call  forth  their  ignited  strength,  but  the  absolute  command*  of 
a despot,  or  the  powerful  influence  of  regular  policy.  Of 
the  former,  the  vast  empires  in  thg  East  are  an  exam^.e ; 
the  irresistible  mandate  of  the  sovereign  reaches  the  most  re- 
mote proviifv.es  of  his  dominions,  and  compels  whatever  num- 
ber of  his  subjects  h*e  is  pleased  to  summon,  to  follow  his 
standard.  The  kingdoms  of  Europe,  in  the  present  age, 
are  an  instance  £ f the  latter  ; the  prince,  by  the  less  violent, 
but  no  less  effectual  operation  of  laws  and  a well-regulated  , 
government,  is  enalhed  to  avail  himself  of  the  whole  force 
of  his  state,  and  to  employ  it  in  enterprises  which  require  ( 
strenuous  and  persevering  efforts. 


But,  at  tlie  opening  of  the  fifteenth  century,  tke  political 
constitution  in  all  the  kingdoms  of  Europe  was  very  differ- 
ent from  either  of  these  states  of  government.  The  several 
monarchs,  though  they  had  somewhat  enlarged  the  bounda- 
ries of  prerogative  by  successful  encroachments  on  the  im- 
munities and  privileges  of  the  nobility,  were  possessed  of  ait 
authority  extremely  limited.  The  laws  and  interior  police 
of  kingdoms,  though  much  improved  by  the  various  events 
and  regulations  which  I have  enumerated,  were  still  feeble 
and  imperfect.  In  ef^ery  country,  a numerous  body  of  no- 
bles, who  continued  to  be  formidable  notwithstanding  the 
various  expedients  employed  to  depress  them,  watched  all 
the  motions  of  their  sovereign  with  a jealous  attention,  which 
feet  bounds  to  his  ambition,  and  either  prevented  his  form- 
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, ifig  schemes  of  extensive  enterprise,  or  obstructed  the  exe- 
cution of  them.  » 

I ’ The  ordinary  revenues  of  every  prince  were  so  extreme- 
ly small  as  to  be  inadequate  to  any  great  undertaking.  He 
depended  for  extraordinary  supplies  on  the  good  will  of  his 
\ subjects,  who  granted  them  ^jften  with  a reluctant,  and  al- 
ways with  a sparing  hand. 

As  the  revenues  of  princes  were  inconsiderable,  tire  ar- 
mies which  they  could  bring  into  the  held  were  unfit  for 
long  and  effectual  service.  Instead  of  being  able  to  em- 
ploy troops  trained  to  skill  in  arms,  and  to  military  subor- 
dination by  regular  discipline,  nronarchs  were  obliged  to 
-.depend  on  such  forces  as  their  vassals  conducted  to  their 
standard  in  consequence^  of  their  military  tenures.  These, 
as  they  were  bound  to  remain  under  arms  only  for  a si  tort 
time,  could  not  maiih  far  from  their  usual  piece  of  resi- 
dence, and  being  more  attached  to  the  lord  of  whom  they 
held,  than  to  the  sovereign  whom  they  served,  were  often 
as  much  disposed  to  counteract  as  to  forward  his  schemes. 

, INjyr  were  they,  eveji  if  they  had  been  more  subject  to  the 
command  of  the  monarch,  proper  installments  to  carry  into 
execution  any  great  and  arduous  enterprise.  The  Strength 
of  an  army,  formed  either  for  conquest  or  defence,  lies  in 
infantry.  To  the  stability  and  discipline  of  their  legions, 
consisting  Aiefly  of  infantry,  the  Romans,  duriHg  the  times 
of  the  republic,  were  indebted  for  their  victories  ; and  when 
their  descendants,  forgetting  the  institutions  which  had  led 
.them  to  universal  dominion,  so  far  altered  their  military  sys- 
tem as  to  place  their  principal  confidence  in  a numerous  ca- 
valry, the  undisciplined  impetuosity  of  the  barbarous  nations, 
who  fought  mostly  on  foot,  was  sufficient,  as  I liavq  already 
observed,  to  overcome  them.  These  nations,  soon  after 
they  settled  in  their  new  conquests,  uninstructed  by  the  fatal 
error  of  tlje  Romans,  relinquished  thc^  customs  of  theft  an- 
cestors, and  converted  the  chief  force  of  their  armies  into 
cavalry.  Among  the  Romans  this  change  was  occasioned 
by  the  effeminacy  of  their  troops,  who  could  not  endure  the 
fatigues  of  service,  which  their  more  virtuous  and  hardy 
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ancestors  had  sustained  with  ease.  , Among  the  people  who  , 
established  the  new  monarchies  into  which  Europecwas  ( 

vided,  this  innovation  in  military  discipline  seems  to  have  ^ 
flowed  from  the  pride  of  the  nobles,  who,  scorning  to  min-  f 
gle  with  persons  of  inferior  rank,  aijnad  at  being  distinguish- 
ed from  them  in  the  field,  as  well  as  during  peace.  The 
institution  of  chivalry,  and  the, frequency  of  tournaments,  in  '/ 
which  knights,  in  complete  armour,  entered  the  lists  on 
horseback  with  extraordinary  splendour,  displaying  amazing 
address,  force,  and  valour,  brought  cavalry  into  still  greater 
esteem.  The  fondness  for  that  service  increased  to  such  a 
degree,  that,  during  the  thirteenth  and  fourteenth  centuries, 
the  armies  f)f  Europe  were  composed  almost  entirely  of  ca- 
valry. No  gentleman  wou^d  appear  in  the  field  but  OL  horse- 
back. To  serve  in  any  odier  manner,  he  would  have  deem*3'1 
derogatory  to  his  rank.  The  ^aval|v,  by  way  of  distinction, 
was  called  The  battle , and  on  it  alone  depended  the  fate  of 
every  actioilt  The  infantry,  collected*' from  the  dregs  and 
refuse  of  the  people,*  ill  armed  and  worse  disciplined,  was 
almost  of  no  account. 

C 

As  these  circumstances  rendered  the, operations  of  pay^-  . 
cular  kingdoms  less  Considerable  and  less  vigorous,  so  they 
long  kept  the  princes  of  Europe  from  giving  such  attention  , 
to  the  schemes  and  transactions  of  their  neighbours,  as  might 
lead  them  to  form  any  regular  system  of  public  security. 
They  were,  of  consequence,  prevented  from  uniting  in  con- 
federacy, or  from  acting  with  concert,  in  or^er  to  establish 
such  a distribution  and  balance  of  power,  as  should  hinder 
any  state  from  rising  to  a superiority,  which  migjht  endanger 
the  general  liberty  and  independence.  During  several  cen- 
turies, the  nations  of  ELrope  appear  to  have  considered 
themsel\*js  as  separate  societies,  scarcely  connected  together 
bv  any  common  interest,  and  little  concerned  in  each  others’ 
affairs  or  operations.  An  extensive  commerce  did  not  afford 
them  an  opportunity  «of  observing  and  penetrating  into  the 
schemes  of  every  different  state.  They  had  not  ambassadors 
residing  constantly  in  every  court  to  watch  and  give  early  in- 
telligence of  all  its  motions.  The  expectation  of  remote  ad- 
vantages, or  the  prospect  of  distant  and  contingent  evils, 
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"4jere  not  sufficient  to  excite  nations  to  take  arms.  Such 
' £nly  as  were  within  the  sphere  o£  immediate  danger,  and 
unavoiu-lbly  exposed  to  injury  or  insult,  thought  themselves 
interested  in  any  contest,  or  bound  to  take  precautions  for 
* their  own  safety.  . 

» , 


Whoever  r#cords  the  transactions  of  any  of  the  more 
* considerable  European  state^during  the  two  last  centuries, 
must  write  the  histoijr  of  Europe.  Its  various  kingdoms, 
throughout  that  period,  have  been  formed  ii«o  one  great  sys- 
tem, so  closely  united,  that  each  holding  a determinate  sta- 
tion, the  operations  of  one  are  so  felt  by  all,  as  to  influence 
their  counsels  and  regulate  their  measures.  But  previous  to 
tlv*fifteenth  century,  unless  when  vicinity  of  territory  render- 
ed the  Occasions  of  discord  frequent  and  ^unavoidable,  or 
national  emulation  fomented  or  embittered  the  spirit  of 
hostility,  the  affrrs  of  Jiffeitnt  countries  are  seldom  inter- 
woven with  eachothej.  In  each  kingdom  of  Europe  great 
events  and  revolutions  happened,  which  the  other  powers 
beheld  with  almost  the  same  inclifferencA  as  if  they  had  been 
uninterested  spectators,  to  whom  the  effect  of  these  transac- 
tions could  never  extend.  ® 


• » 

During  the  violent  struggles  between  France  and  England, 
and  notwithstanding  the  alarming  progress  which  was  made 
towards  rendering  one  prince  the  master  of  both  these  king- 
doms, hardly  on«»measure  which  can  be  consider ed  as  the 
resulf  of  a sagacious  and  prudent  policy,  was  formed  in  order 
to  guard  againsJhn  event  so  fatal  to  Europe.  The  dukes  of 
Burgundy  and  Bretagne,  whom  their  situation  would  not  per- 
init  to  renu^i  neutral,  engaged,  it  is  true,  in  the  contest ; 
but  in  taking  their  part,  they  seem  richer  to  have  followed  the 
impulse  of  their  passions,  than  to  have  been  guided  by  any 
just  discernment  of  the  danger  which  threatened  themselves 
and  the  tranquillity  of  Europe.-  The  other  princes,  seem- 
ingly unaffected  by  the  alternate  successes  of  the  contending 
parties,  left  them  to  decide  the  quarrel*  by  themselves,  or 
interposed  only  by  feeble  and  ineffectual  negoriations. 


SECT. 

II. 


They  were 
little  con- 
nected 
with  each 
other. 


A confir- 
mation of 
this  from 
the  affairs 
of  France. 


72 


A VIEW  OF  THE 


SECT. 

II. 


From  those 
of  Spain. 


From  those 
of  Germa- 
ny. 


This  inac- 
tivity occa- 
sioned en- 
tirely by 
the  state  of 
govern- 
ment. 


I 


Events 

happened 


Notwithstanding  the  perpetual  hostilities  in  which  th»  ' 
various  kingdoms  of  Spain  were  engaged  during  several  cg^  ' 
turies,  and  the  successive  occurrences  which  visibfy'  tended  . 
to  unite  that  part  of  the  Continent  into  one  great  monarchy,^ 
the  p inces  of  Europe  hardly  took  any  step  from  which  we* 
may  conclude  that  they  gave  a proper3 attention  to  that  impor- 
tant event.  They  permitted, a power  to  arise  imperceptibly^ 
and  to  acquire  strength  there,  'vvhich  soon  became  formidable 
to  all  its  neighbours.  *' 


Amidst  the  violent  convulsions  with  which  the  spirit  of 
domination  in  the  See  of  Rome,  and  the  turbulent  ambition 
of  the  German  nobles,  agitated  the  empire,  neither  the  autho- 
rity of  the  popes,  seconded  by  all  their  artifices  and  intrigt  .es, 
nor  the  solicitations'  of  the*’emperors,  could  induce  aiiy  of  the 
powerful  monarchs  in  Europe  to  engage  in  their  quarry1  .. 
tc*  avail  themselves  of  many  favourable  opportunities  of  inter- 
posing wit£  effect  and  advantage.  t 


This  amazing  inactivity,  during  transactions  so  interesting, 
is  not  to  be  imputed  to  any  incapacity  of  discerning  their  po- 
litical consequences.  The  power  of  judging  with  sagacity, 
and  of  acting  with  vigour,  is*  die  portion  of  men  in  every  &ge. 
The  nfonarchs  who  reigned  in  the  different  kingdoms  of  Eu- 
rope during  several  centuries,  were  not  blind  to  their  parti- 
cular interest,  negligent  of  the  public  safety’,  or  strangers  to 
the  method  of  securing  both.  If  they  uidrt<ot  adopt  that  salu- 
tary system,  which  teaches  modem  politicians  to  take  the 
alarm  at  the  prospect  of  distant  dangers,  whf>jh  prompts  them 
to  check  the  first  encroachments  of  any  formidable  power, 
and  which  renders  each  state  the  guardian,  income  degree, 
of  the  rights  and  independence  of  all  its  neighbours,  this  was 
owing  ^ entirely  to  such  imperfections  and  disorders  in  the  ci- 
vil government  of  each  country,  as  made  it  impossible  for  so- 
vereigns to  act  suitably  to  those  ideas,  which  the  posture  of 

afffirs,  and  their  own  observation,  must  have  suggested. 

*- 

But  during  the  course  of  the  fifteenth  century,  various 
events  happened,  which,  by  giving  princes  more  entire  com- 


< 


» 
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Tftand  of  the  force  in  their  respective  dominions,  rendered 
"their  derations  more  vigorous  and  extensive.  In  conse- 
quence of  this,  the  affairs  of  different  kingdoms  becoming 
^ more  frequently  as  well  as  more  intimately  connected^  they 
were  gradually  accustomed  to  act  in  concert  and  confederacy, 
and  were  insensibly  prepared  for  forming  a system  of  policy, 
t in  order  to  establish  or  to  preserve  such  a balance  of  power 
as  was  most  consistent  with* the  general  security.  It  was 
during  the  reign  ot  *Charles  the  Fifth,  that  the  ideas,  on 
which  this  system  is  founded,  first  camtfto  be  fully  under- 
stood. It  was  then,  that  the  maxims  by  which  it  has  been 
uniformly  maintained  since  that  asra,  were  universally  adopt- 
ed. On  this  account,  a view  of  the  causes  and  events  which 
cifntriljpted  to  establish  a plan  of  policy,  more  Salutary  and 
. .extensive  than  any  that  has  taken  place  A the  conduct  of 
na  A an  affairs,  is  not  only  a necessary  introduction  to  the 
following  tvork,  but  is  a capiill  object  in  the  history  of  Eurjpe. 

* 9 

The  first  event  that  occasioned  any  considerable  alteration 
in  the  arrangement  of  affairs  in  Europe,  was  the  annexation 
of  the  extensive  territories,  which  Englandpossessed  on  the 
continent,  to  the  crown  of  France.  While  the  English  Avere 
masters  of  several  of  the  mdlt  fertile  jnd  opulent  provinces 
in  France,  and  a great  part  of  its  most  martial  iiAabitants 
Avas  bound  to  follotv  their  standard,  an  English  monarch  con- 
sidered himself  rather  as  the  ritual,  than  as  the  vassal  of  the 
soArere  ign  * of  wfi*om  he  held.  The  kings  of*  France,  cir- 
cumscribed and  thwarted  in  their  schemes  and  operations 
^bv  an  adversary  no  less  jealous  than  formidable,  durst  not 
enter  upon  any  enterprise  of  importance  or  of  difficulty. 
The  Eng^sh  were  always  at  hand,  ready  to  oppose  them. 
They  disputed  even  their  right  to  ^ieir  crown,  and  being  able 
to  penetrate,  Avith  ease,  into  the  heart  of  the  kingdom,  could 
arm  against  them  those  very  hands  Avhich  ought  to  nave  been 
employed  in  their  defence.  Timid  counsels  and  feeble  efforts 
Avere  natural  to  monarchs  in  such  a situation.  France,  dis- 
membered and  overaAved,  could  not  attain  its  proper  station 
in  the  system  of  Europe.  But  the  death  of  Henry  V.  of 
England,  happily  for  France,  and  not  unfortunately  for  his 
oaati  country,  delivered  the  French  from  the  calamity  of 
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having  a foreign  master  seated  on  their  throne.  The  weak- 
ness of  a long  minority,  thf*  dissentiom  in  the  English  court*, 
together  with  the  unsteady  and  languid  conduct  which  these 
occasioned,  afforded  the  French  a favourable  opportunity  of 
recovering  the  territories  which  they  had  lost.  The  native 
valour  of  the  French  nobility,  heightened  to  an  enthusiastic 
confidence,  by  a supposed  interposition  of  Heaven  in  their 
behalf ; conducted  in  the  field  by  skilful  leaders  ; and  direct- 
ed in  the  cabinet  by  a prudent  monar«h ; was  exerted  with 
such  vigour  and  Success,  during  this  favourable  juncture,  as 
not  only  wrested  from  the  English  their  new  conquests,  but 
stript  them  of  their  ancient  possessions  in  France,  and  re- 
duced them  within  the  narrow  precincts  of  Calais,  and  its 
petty  territdry.  r-f 

C t. 

As  soon  as  so  many  considerable  provinces  were  re-unif.  u 
to  their  dominions,  the  kings  V/f  France,  A'onscious  of  this 
acquisition  of  strength,  began  to  form  holder  schemes  of  in- 
terior policy,  as  well  as  of  foreign  operations.  They  im- 
mediately became  formidable  to  their  neighbours,  who 
began  to  fix  their  attention  on  their  measures  and  motions, 
the  importance  hr  which  they  fully  perceived.  From  this 
sera,  France,  posses^fd  of  the  advantages  which  it  derives 
from  th&  situation  and  contiguity  of  its  territories,  as  well 
as  from  the  number  and  valour  of  its  people,  rose  to  new  in- 
fluence in  Europe,  and  was  the  first  power  in  a condition  to 
give  alarm  ts  the  jealousy  or  fears  of  the  s'ctrfes  around  it. 

Cf 

Nor  was  France  indebted  for  this  increaseCbf  importance 
merely  to  the  re-union  of  the  provinces  which  had  been  torn 
from  it.  A circumstance  attended  the  recover^  5 of  these, 
which,  though  less  considerable,  and  less  observed,  contrh 
buted  not  a little  to  give  additional  vigour  and  decision  to 
all  the  efforts  of  that  monarchy.  During  the  obstinate  strug- 
gles between  France  and  England,  all  the  defects  of  the  mi- 
litary system  under  the  feudal  government  were  sensibly  felt. 
A war  of  long  continuance  languished,  when  carried  on  by 
troops  bound  and  accustomed  to  keep  the  field  only  for  a 
short  time.  Armies,  composed  chiefly  of  heavy-armed  ca- 
valry, were  unfit  either  for  the  defence  or  the  attack  of  the 
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• Inany  towns  and  castles,  which  it  became  necessary  to  guard  s T- 
"-or  to  reduce.  In  order  to  obtain  «euch  permanent  and  effec-  ' 
tive  force,  as  became  requisite  during  these  lengthened  con- 
tests, the  kings  of  France  took  into  their  pay  considerable 
bands  of  mercenary  soldiers,  levied  sometimes  among  their 
own  subjects,  and  sometimes  in  foreign  countries.  But  as 
k the  feudal  polity  provided  nq*sufficient  fund  for  such  extra- 
ordinary service,  these  adventurers  were  dismissed  at  the 
close  of  every  campa%n,  or  upon  any  prospect  of  accommo- 
dation ; and  having  been  little  accustomefl  to  the  restraints 
of  discipline,  they  frequendy  turned  their  arms  against  the 
country  which  they  had  been  hired  to  defend,  and  desolated 

it  with  cruelty  not  inferior  to  that  of  its  foreign  enemies. 

• * 


A body  of  troops  kept  constantly  on  fcftt,  and  regularly  P occ^ 
u fried  to  military  subordination,  would  have  supplied  what  introduc- 
was  wanting  in  *the  feudal  Constitution,  and  have  fumktied  t ion  of 
princes  with  the  means  of  executing  enterprises,  to  which  armies. 
they  were  then  unequal.  Such  an  establishment,  however, 
was  so  repugnant  to  the  genius  of  feudal  policy,  and  so  in- 
compatible with  the  privileges  and  pretensions  of  the  nobili- 
ty that  during  several  centuries  no  monarch  was  either  so 
bold,  or  so  powerful,  as  to  verSure  on  a*y  step  towards  intro- 
ducing it.  At  last,  Charles  VII.  availing  himself  of  the  re- 
putation which  he  had  acquired  by  his  successes  against  the 
English,  and  taking  advantage  of  the  impressions  of  terror 
which  such  a fSrmicuTbie  enemy  had  left  uponhhe  minds  of 
his  subjects,  executed  that  which  his  predecessors  durst  not 
.attempt.  tUnSer  pretence  of  having  always  ready  a force 
sufficient  to  defend  the  kingdom  against  any  sudden  invasion 
of  the  English,  he,  at  the  time  when  he  disbanded  his  other  A.D.  1445. 
troops,  retained  under  arms  a bod  j of  nine  thousand  cavalry, 
and  of  sixteen  thousand  infantry.  He  appropriated  funds  • 

for  the  regular  payment  of  these  ; he  stationed  them  in  dif- 
ferent places  of  the  kingdom,  according  to  his  pleasure  ; amt  * 
appointed  the  officers  who  commanded  and  disciplined  Jiem, 

The  prime  nobility  courted  this  sendee,  in  which  they  were 
taught  to  depend  on  their  sovereign,  to  execute  his  orders, 
and  to  look  up  to  him  as  the  judge  and  rewarder  of  their 
merit.  The  feudal  militia,  composed  of  the  vassals  whom 
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the  nobles  could  call  out  to  follow  their  standard,  as  it  was  iff: 
no  degree  comparable  to  p body  of  soldiers  regularly  trained 
to  war,  sunk  gradually  in  reputation.  The  strength  of  an 
army  was  no  longer  estimated  solely  by  the  number  of  caval- 
ry which  served  in  it.  From  the  time  that  gunpowder  was  * 
invented,  and  the  use  of  cannon  in”tlifc  field  became  general, 
horsemen  cased  in  complete  ,?rmour  lost  all  cjhe  advantages  / 
which  gave  them  the  pre-emineiice  over  other  soldiers.  The 
helmet,  the  shield,  and  the  breast-plakfe,  which  resisted  the 
arrow  or  the  spefii-,  no  longer  afforded  them  security  against 
these  new  instruments  of  destruction.  The  service  of  in- 
fantry rose  again  into  esteem,  and  victories  were  gained,  and 
conquests  made,  chiefly  by  their  efforts.  The  nobles  and 
their  miliufiy  tenants,  though  sometimes  summoned  to  tiie 
field,  according  (o  ancienf  form,  were  considered  as  an  in- 
cumbrance upon  the  troops  with  which  they  acted ; ^ 
wqae  viewed  with  contempt  bj>  sofuiers  accustomed  to  the 
vigorous  and  steady  operations  of  regular  service. 

Thus  the  regulations  of  Charles  the  Seventh,  by  estab- 
lishing the  first  standing  army  known  in  Europe,  occasioned 
an  important  revolution  in  its  affairs  and  policy.  By  taking 
from  the  nobles  the(isole  direction  of  the  national  military 
force,  vf  lich  had  raised  them  to  such  high  authority  and  im- 
portance, a deep  wound  was  given  to  the  feudal  aristocracy, 
in  that  part  where  its  power  seemed  to  be  most  complete. 


France,  by  forming  this  body  of  regular  troops,  at  a time 
when  there  was  hardly  a squadron  or  compLuy  kept  in  con- 
stant pay  in  any  other  part  of  Europe,  acquired  such  advan- 
tages over  its  neighbours,  either  in  attack  or  defence,  that 
self-preservation  made  it  necessary  for  them  to  imitate  its 
example.  Mercenary  troops  were  introduced  into  all  the 
considerable  kingdoms  on  the  continent.  They  gradually 
became  the  only  military  force  that  was  employed  or  trusted. 
It  ha^s  long  been  the  chief  object  of  policy  to  increase  and  to 
support  them.  It  Ms  long  been  the  great  aim  of  princes 
and  ministers  to  discredit  and  to  annihilate  all  other  means 
of  national  activity  or  defence. 
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rogative. 


* **  As  the  kings  of  France  got  the  start  of  other  powers  in  SECT. 

establishing  a militaiy  force  in  their  dominions,  which  ena- 

bled  them  to  carry  on  foreign  operations  with  more  vigour,  The  Mo_ 
and  to  greater  extent,  so  they  were  the  first  Who  effectually  narchs  of 
broke  the  feudal  aristocracy,  and  humbled  the  great  vassals  co^raged' 
of  the  crown,  who  by  their  exorbitant  power  had  long  cir-  extend 
^cumscribed  the*royal  prerogative  within  very  narrow  limits, 
and  had  rendered  all  the  efforts  of  the  monarchs  of  Europe 
inconsiderable.  Man?7  things  concurred  to  undermine,  gra- 
dually, the  power  of  the  feudal  aristocracy  in  France.  The 
wealth  and  property  of  the  nobility  were  greatly  impaired 
during  the  long  wars  which  the  kingdom  was  obliged  to 
maintain  with  the  English.  The  extraordinary  zeal  with 
whfch  t^ey  exerted  themselves  in  defence  of  their  country 
.against  its  ancient  enemies,  exhausted  entii^ly  the  fortunes 
or  :>me  great  families.^  As  almost  every  province  in  the 
kingdom  was,  in  Its  turn,  the  feat  of  war,  the  lands  of  others 
were  exposed  to  the  depredations  of  the  enemy,  rrere  ravag- 
ed by  the  mercenary  troops  which  their  ^sovereigns  hired  oc- 
casionally, but  could  not  pay,  or  were  desolated  with  rage  still 
more  destructive  by  the  peasants,  in  different  insurrections. 

A^  the  same  time,  the  necessities  of  government  having 
forced  their  kings  upon  the  desperate  expedient  of  making 
great  and  sudden  alterations  in  the  current  coin  of  th&  king- 
dom, the  fines,  quit-rents,  and  other  payments  fixed  by  an- 
cient custom,  sunk  much  in  value,  and  the  revenues  of  a fief 
were  reduced  farlieldw  the  sum  which  it  had  oiice  yielded. 

During  their  contests  with  the  English,  in  which  a generous 
npbility  courted%very  station  where  danger  appeared,  or  ho- 
nour could  be  ga.ined,  many  families  of  note  became  extinct, 
and  their  fi^Fs  were  re-united  to  the  crown.  Other  fiefs,  in 
a lbng  course  of  years,  fell  to  femal^heirs,  and  were  divided 
among  them  ; were  diminished  by  profuse  donatiorg  to  the 
church,  or  were  broken  and  split  by  the  succession  of  remote 
collateral  heirs5. 


Encouraged  by  these  manifest  symptoms  of  decline  in  Thepro- 
that  body  which  he  wished  to  depress,  Charles  VII.  during  gressofthe 


s Boulainvilliers  Histoire  du  Gonvernment  de  France,  Lettre  xii. 
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the»first  interval  of  peace  with  England,  made  several  effofos 
towards  establishing  the  legal  prerogative  on  the  ruins  of  the  < 
aristocracy.  But  his  obligations  to  the  nobles  were  so  many, 
as  Mjell  as  recent,  and  their  services  in  recovering  the  king- 
dom so  splendid,  as  rendered  it  necessary  for  him  to  proceed 
with  moderation  and  caution.  Such,  however,  was  the  au- 
thority which  the  crown  hadfacquired  by  th£'  progress  of  its, 
arms  against  the  English,  and  so  much  was  the  power  of  the 
nobility  diminished,  that,  without  aify  opposition,  he  soon 
made  innovations  of  great  consequence  in  the  constitution. 

He  not  only  established  that  formidable  body  of  regular 
troops,  which  has  been  mentioned,  but  he  was  the  first  mo- 
narch of  France  who,  by  his  royal  edict,  without  the  concur- 
rence of  the  States-general  of  the  kingdom,  levied  j»n  extra- 
ordinary subsidy  on  his  people.  He  prevailed  likewise  with 
his  subjects,  to  render  several  taxes  perpetual,  which  ha^  ur- 
rrLrly  been  imposed  occasionally,  and  exadted  during  a short 
time.  By*  means  of  all  these  innovatrons,  he  acquired  such 
an  increase  of  power,  and  extended  his  prerogative  so  far 
beyond  its  ancient  limits,  that,  from  being  the  most  depend- 
ent prince  who^  had  ever  sat  upon  the  throne  of  France,  he 
came  to  possess",  during  the  latter  years  of  his  reign,  a degree 
of  authority  which  ('tone  of  Ms  predecessors  had  enjoyed  iojr 
several  ages'. 

That  plan  of  humbling  the  nobility'  which  Charles  began 
to  execute,'  his  son  Louis  XI.  earned  on  with  a holder  spirit, 
and  with  greater  success.  Louis  was  formed  by  nature  to 
be  a tyrant ; and  at  whatever  period  he  hald  been  called  to 
ascend  the  throne,  his  reign  must  have  abounded  with  schemes 
to  oppress  his  people,  and  to  render  his  own  poVer  absolute. 
Subtle,  unfeeling,  cruel  a stranger  to  every  principle  of  in- 
tegrityy  and  regardless  of  decency,  he  scorned  all  the  re- 
straints which  a sense  of  honour,  or  the  desire  of  fame,  im- 
pose even  upon  ambitious  men.  Sagacious,  at  the  same 
time,  to  discern  what  he  deemed  his  true  interest,  and  influ- 
enced by  that  alone,  he  was  capable  of  pursuing  it  with  a 

t Histoire  de  France  par  Valley  & Villaret,  tom.  xv.  331,  &c.  389.  tom. 
xvi.  324.  Variations  de  la  Monarchic  Francoise,  tom.  iii.  162, 
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'^•severing  industry,  and  of  adhering  to  it  with  a systematic  SECT 
spirit,  frpjn  which  no  object  could  divert,  and  no  danger  IL 
could  deter  him.  ' 

I ....  ® 

The  maxims  of  his  administration  were  as  profound  as  His  mea- 
they  were  fatal  to  the  privileges  of  the  nobility.  He  filled  all  furesk.for 
t departments  of  government  .Hth  new  men,  and  often  with  the  nobili- 
persons  whom  he  called  from  the  lowest  as  well  as  most  despis-  ^ ’ 
ed  functions  in  life,  ana  raised  at  pleasure  to  stations  of  great 
pov  ei  or  trust.  These  were  his  only  confidants,  whom  he 
consulted  in  forming  his  plans,  and  to  whom  he  committed 
the  execution  of  them : While  the  nobles,  accustomed  to  be 
the  companions,  the  favourites,  and  the  ministers  of  their  so- 
verc*gns*were  treated  with  such  studied  and  mortifying  neg- 
fyct  that  if  they  would  not  submit  to  follow  a court  in  which 
they-  Appeared  without  any  shadow  of  their  ancient  power, 
they  were  obliged*to  retire  to  their  cashes,  where  they  re? 
mained  unemployed  ar.fr  forgotten.  Not  satisfied  *vith  hav- 
ing rendered  the  nobles  of  less  consideration,  by  taking  out 
of  their  hands  the  sole  direction  of  affairs,  Louis  added  in- 
sult to  neglect ; and  by  violating  their  most  valuable  privi- 
leg<^,  endeavoured  to^de grade  the  order,  and  to  reduce  the 
members  of  it  to  die  tame  leve?  with  otl.%r  subjects.  Per- 
sons of  the  highest  rank  among  them,  if  so  bold  as  to  oppose 
his  schemes,  or  so  unfortunate  as  to  awaken  the  jealousy  of 
hls  capricious  temper,  were  persecuted  with  rigour,  from 
which  all  wh<?  belonged 'lu  rhe  order  of  nobility  haA  hitherto 
been  exempt;  thty  were  tried  by  judges  who  had  no  right 
to  take  cognizant  ot  their  actions  ; and  were  subjected  to 
torture,  or  condemned  to  an  ignominious  death,  without  re- 
gard to  theii^birth  or  condition.  The  people,  accustomed 
to  see  the  blood  of  the  most  illus trials  personages  shed  by 
the  hands  of  the  common  executioner,  to  behold  them  shut 
up  in  dungeons,  and  carried  about  in  cages  of  iron,  began  to 
view  the  nobility  with  less  reverence  than  formerly,  and  look-  1 

ed  up  with  terror  to  the  royal  authority,  which  seemed  m 

have  humbled  or  annihilated  every  other  power  in  the  king- 
dom. ° 

At  the  same  time,  Louis,  being  afraid  that  oppression  And  of  di- 
might  rouse  the  nobles,  whom  die  rigour  of  his  government 
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__  ^ them  to  unite,  dexterously  scattered  among  them^he  seeds  < 

of  discord  ; and  industriously  fomented  those  ancient  animo- 
sities between  the  great  families,  which  the  spirit  of  jealousy^ 
and  emulation,  natural  to  the  feudaj  government,  had  ori- 
ginally kindled  and  still  kept  alive.  To  accomplish  this,  all 
the  arts  of  intrigue,  all  the  fivsteries  and  refinements  of  hi^ 
fraudulent  policy  were  employed,  and  with  such  success,  that 
at  a juncture  ydiich  required  the  most  strenuous  efforts, 
as  well  as  the  most  perfect  union,  the  nobles  never  acted,  ex- 
cept during  one  short  sally  of  resentment  at  the  beginnin  g of 
his  reign,  either  with  vigour  or  in  concert. 


He  adds  to 
the  number 
of  standing 
forces. 


As  he  stripped  the  nobility  of  their  privileges,  H aciHed 
to  the  power  and  prerogative  of  the  crown.  In  order  to  hav~  , 
at  command  such  a body  of  ^ldipps  as  might  be  sufficit  .it  to 
crush  any  force  that  his  disaffected  subjeefs  could  draw  toge- 
ther, he  dot  only  kept  on  foot  the  regular  troops  which  his 
father  had  raised,  tfit,  besides  augmenting  their  number  con- 
siderablv,  he  took  into  his  pay  six  thousand  Swiss,  at  that 
time  the  best  £sciplined  and  most  formidable  infantry  in  Eu- 
rope”. From  the  jealousy  natural  to  Jvrants,  he  confided  in 
thesefforeign  mercenaries,  as  the  most  devoted  instruments 
of  oppression,  and  the  most  faithful  guardians  of  the  power 
which  he  had  usurped.  That  they  might  be  ready  to  act  on 
the  shortest  warning,  he,  during  the  latter  years  of  his  reign, 
kept  a considerable  body  of  them  encamped  in  one  place  w. 


He  aug- 
ments the 
revenues  of 
the  crown. 


( 


Great  funds  were  requisite,  not  only  to  defray  the  ex- 
pense of  this  additional  establishment,  but  to  su  pply  the  sums 
employed  in  the  various  enterprises  which  the  restless  acti- 
vity of  his  genius  prcnfpted  him  to  undertake.  But  the  pre- 
rogatft  e that  his  father  had  assumed,  of  levying  taxes  with- 
out the  concurrence  of  the  states-general,  which  he  was 
careful  not  only  to  retain  but  to  extend,  enabled  him  to  pro- 
vide in  some  mearure  for  the  increasing  charges  of  govern- 


ment. 


u Mem.  de  Comines,  tom.  i.  367.  Dan.  Hist,  de  la  Milice  Francoise, 
tom.  i.  182. 

\y  Mem.  de  Com.  tom.  i.  381. 
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* Wiiat  his  prerogative,  enlarged  as  it  was,  could  not  fur-  SECT, 
nish,  hp*»addre£s  procured.  He  tvas  the  first  monarch  in  II' 

Europe  who  discovered  the  method  of  managing  those  great  His  a[1_ 

» assemblies,  in  which  the  feudal  policy  had  vested  the  pwer  dress  in 
of  granting  subsidies  aid  of  imposing  taxes.  He  first  taught  tkafs'™- 
other  princes  the  fatal  art  of  beginning  their  attack  on  public  bly  of 
1 liberty,  by  corrupting  the  somite  from  which  it  should  flow.  slates' 

By  exerting  all  his  power  and  address  in  influencing  the  elec- 
tion of  representatives,  by  bribing  or  overawing  the  mem- 
bers, and  by  various  changes  which  he  arffully  made  in  the 
form  of  their  deliberations,  Louis  acquired  such  entire  direc- 
tion of  these  assemblies,  that  from  being  the  vigilant  guar- 
dians of  the  privileges  and  property  of  the  people,  he  render- 
ed the»  tamely  subservient  towards  promoting*  die  most 
- . odious  measures  of  his  reign x.  As  no  powe?  remained  to  set  • 

bounds  to  his  exactions,  |he  imt  only  continued  all  the  taxes 
imposed  by  his  father,  but  made  great  additions  to  thdfci, 
which  amounted  to  a*  sum  that  appeared  astonishing  to  his 
contemporaries y.*  ? 

Nor  was  it  the  power  alone  or  wealth  o^the  crown  that  Heenlar- 
. J^uis  increased  ; li£  extended  its  territories  by  acquisitions  founds  of 
of  various  kinds.  He  got  possession  If  Rousillon  by  pur-  the  French 
chase  ; Provence  was  conveyed  to  him  by  the  will  of  tharles  monarchy- 
de  Anjou ; and  upon  the  death  of  Charles  the  Bold,  he 
seized  with  a strong  hand  Burgundy  and  Artois,  which  had 
belonged  to*  that^tymcei  • ■Thus,  during  the  coim,%  of  a single 
reign,  France  was  formed  into  one  compact  kingdom,  and 
the  steady  undenting  policy  of  Louis  XI.  not  only  subdued 
the  haughty  spirit  of  the  feudal  nobles,  but  established  a 
species  of  government,  scarcely  less  absolute,  or  less  terrible 
'than  eastern  despotism. 

• * 

But  fatal  as  his  administration  was  to  the  liberties  of  his  By  all  these 
subjects,  the  authority  which  he  acquired,  the  resources  of  the  F|erich 

x Mem.  d*  Comin.  tom.  i.  186.  Chro.  Scandal*  ibid.  tom.  ii.  p.  71. 

y Mem.  de  Com.  tom.  i.  334. 

* Charles  VII.  levied  taxes  to  the  amount  of  1,800,000  francs;  Louis 
XI.  raised  4, <"00, 000.  The  former  had  in  pay  9000  cavalry  and  16,000  in- 
fantry. The  latter  augmented  the  cavalry  to  15,000,  and  the  infantry  to 
25,000.  Mem.  de  Comities,  i.  384. 

VOL.  I.  N * 

I 


82 


A VIEW  OF  THE 


SECT. 

II. 


govern- 
ment ren- 
dered more 
active  and 
enterpris- 
ing. 


which  lie  became  master,  and  his  freedom  from  restraint  m 
concerting  his  plans  as  well  as  in  executing  them, ^rendered 
his  reign  active  and  enterprising.  Louis  negociatecl  in  all  the 
courts  ol  Europe  ; he  observed  the  motions  of  all  his  neigh- f 
hours  ; he  engaged,  either  as  principal,  or  as  an  auxiliary, 
in  every  great  transaction  ; his  resolutions  were  prompt,  his 
operations  vigorous ; and  ufon  every  emergence  he  could/' 
call  forth  into  action  the  whole  force  of  his  kingdom.  From 
the  sera  of  his  reign,  the  kings  of  France,  no  longer  fetter- 
ed and  circumscribed  at  home  by  a jealous  nobility,  have 
exerted  themselves  more  abroad,  have  formed  more  exten- 
sive schemes  of  foreign  conquests,  and  have  carried  on  war 
with  a spirit  and  vigour  long  unknown  in  Europe. 

„ <,  V * 

The  example  which  Louis  set  was  too  inviting  not  to  b<=- 

imitated  by  other  princes.  Ijjlenry..  VII.  as  soon  as  he^was 


Steps  ta- 
ken to- 
wards ex-  , - - £ 

tending  the  seated  on  the  throne  of  England,  formed  tne  plan  of  enlarg 

the'erown  *nS  OWI*  'prerogative,  by  breaking  thd  power  of  the  nobility, 

in  Eng- 
land ; 


The  circumstances  igider  which  he  undertook  to  execute  it, 
were  less  favourable  than  those  which  induced  Charles  VII. 
to  make  the  saipe  attempt ; and  the  spirit  with  which  he  con- 
ducted it,  was  very  different  from  that  of  fLouis  XI.  Charts, 
by  the  success  of  hfe  arms  against  the  English,  by  the  merit 
of  having  expelled  them  out  of  so  many  provinces,  had  es- 
tablished himself  so  firmly  in  the  confidence  of  his  people,  as 
encouraged  him  to  make  bold  encroachments  on  the  ancient 
constitution.’  The  daring  geniuS' of  Louis  broke  through 
every  barrier,  and  endeavoured  to  surmount  or  to  remove 
every  obstacle  that  stood  in  his  way.  But  Henry  held  the 
sceptre  by  a disputed  tide  ; a popular  factiorrwas  ready  every 
moment  to  take  arms  against  him  ; and  after  long  civil  wars, 
during  which  the  nobility  had  often  displayed  their  power  in 
creating  and  deposing  kings,  he  felt  that  the  regal  authority 
had  been  so  much  relaxed,  and  that  he  entered  into  posses- 
sion of  a prerogative  so  much  abridged,  as  rendered  it  ne- 
cessary to  carry  on  his  measures  deliberately,  and  without  any 
violent  exertion.  He  endeavoured  to  undermine  that  for- 
midable structure,  which  he  durst  not  attack  by  open  force. 
His  schemes,  though  cautious  and  slow  in  their  operation, 
were  well  concerted,  and  productive  in  the  end  of  great 


( 


STATE  OF  EUROPE. 


83 


Effects.  By  his  laws,  permitting  the  barons  to  break  the  en-  SECT, 
tails  of  tjjeir  estates,  and  expose  them  to  sale ; by  his  re-  II- 
gulations  to  prevent  the  nobility  from  keeping  in  their  sendee  ~ 
jhose  numerous  bands  of  retainers,  which  rendered  them 
formidable  and  turbulent ; by  favouring  the  rising  power  of 
the  commons  ; by  encouraging  population,  agriculture,  and 
commerce  ; by  securing  to  his%stibjects,  during  a long  reign, 
the  enjoyment  of  the  blessings  which  flow  from  the  arts  of 
peace  ; by  accustoming  them  to  an  administration  of  govern- 
ment, under  which  the  laws  were  executed  with  steadiness 
and  vigour ; he  made  imperceptibly  considerable  alterations 
in  the  English  constitution,  and  transmitted  to  his  successor 
authority  so  extensive,  as  rendered  him  one  of  the^most  ab- 
solute nwiarchs  in  Europe,  and  capable  of  the  greatest  and 
n-'ogt  vigorous  efforts. 

In  Spain,  the  union  of  all  its  crowns  by  the  marriage  or  and  in 
Ferdinand  and  Isabella*;  the  glory  that  they  acquiil-d  by  the  sl,ain- 
conquest  of  Granada,  which  brought  the  pdious  dominion  of 
the  Moors  to  a period  ; the  command  of  the  great  armies 
which  it  had  been  necessary  to  keep  long  on  fjpt,  in  order  to 
acc^nplish  this  ; the  ^wisdom  and  steadiness  of  their  admi- 
nistration ; and  the  address  witR  which  Aey  availed  them- 
selves of  every  instance  that  occurred  to  humble  the  nobili- 
ty, and  to  extend  their  own  prerogative,  conspired  in  rais- 
ing these  monarchs  to  such  eminence  and  authority,  as  none 
of  their  predecessors  had  eVer  enjoyed.  Thougn  several 
causes,  which  shall  be  explained  in  another  place,  prevented 
their  attaining  the  same  powers  with  the  kings  of  France  and 
England,  and  preserved  the  feudal  constitution  longer  en- 
tire in  Spain,  .their  great  abilities  supplied  the  defects  of 
their  prerogative,  and  improved  wit’|  such  dexterity  all  the 
advantages  which  they  possessed,  that  Ferdinand  carried  on 
his  foreign  operations,  which  were  very  extensive,  with  ex- 
traordinary vigour  and  effect. 


While  these  princes  were  thus  enlarging  the  boundaries  Events 
of  prerogative,  and  taking  such  steps  towards  rendering  their 
kingdom  capable  of  acting  with  union  and  force,  events  oc-  led  the  se- 
eurred,  which  called  them  forth  to  exert  the  new  powers  veral  mtm‘ 


I 


A VIEW  OF  THE 


84 


SECT.  which  they  had  acquired.  These  engaged  them  in  such  a 

series  of  enterprises  and  negociations,  that  the  affairs  of  all 

archstoex-  the  considerable  nations  in  Europe  came  to  be  insensibly  in- 
ertthenew  ten,  oven  with  each  other;  and  a great  political  system  was 
whTchdiey  gradually  formed,  which  grew  to  lj>e  an  object  of  universal 
hadacquir-  attention. 


ed. 

The  first  of 
these 

events  was 
the  mar- 
riage of  the 
heiress  of 
the  house 
of  Bur- 
gundy. 


The  first  event  which  merits  notice,  on  account  of  its  in- 
fluence in  producing  this  change  in  tne  state  of  Europe,  was 
the  marriage  of  the  daughter  of  Charles  the  Bold,  the  sole 
heiress  of  the  house  of  Burgundy,  for  some  years  before 
her  father’s  death,  she  had  been  considered  as  the  apparent 
successor  to  his  territories,  and  Charles  had  made  proposals 
of  marrying  her  to  several  different  princes,  with  vieV  of 
alluring  them*  by  that  offer,  to  favour  the  schemes  which, 
his  restless  ambition  was  continually  forming.  is 


The  im-  This  tendered  the  alliance  with  Her  an  object  of  general 

portance  of  attention;  and  all.-, the  advantages  of  acquiring  possession  of 
this  to  the  1 , , . , , , 

state  of  her  territories,  the  most  opulent  at  that  time,  and  the  best 

Europe.  cultivated  of  pay  on  this  side  of  the  Alps,  were  perfectly  un- 
derstood. As  soon,  then,  as  the  untimely  death  of  Clyprles 
opened  the  succession,  the'eyes  of  all  the  princes  in  Europe 
A D 1477  were*tumed  towards  Mary,  and  they  felt  themselves  deeply 
January  5.’  interested  in  the  choice  which  she  was  about  to  make  of  the 
person  on  whom  she  would  bestow  that  rich  inheritance. 

1 1’-'**5*  • c 


Views  of  Louis  XI.  from  whose  kingdom  several  of  the  provinces 
Louis  XI.  which  she  possessed  had  been  dismembered,  and  whose  do-^ 
pea  to6  it.  minions  stretched  along  the  frontier  of  her  territories,  had 
eveiy  inducement  to  court  her  alliance.  He  had,  likewise, 
a good  tide  to  expect  tbp  favourable  reception  of  any  reason- 
able proposition  he  should  make,  with  respect  to  die  dis- 
posal of  a princess,  who  was  the  vassal  of  his  crown,  and 
* descended  from  the  royal  blood  of  France.  There  were 

only  two  propositions,  however,  which  he  could  make  with 
propriety.  The  one  was  the  marriage  of  the' dauphin,  the 
other  that  of  the  count  of  Angouleme,  a prince  of  the  blood, 
with  the  heiress  of  Burgundy.  By  the  formex-,  he  would 
have  annexed  all  her  territories  to  his  crown,  and  have  ren- 
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* Vfered  France  at  once  the  most  respectable  monarchy  in  Eu- 
rope. JJut  the  great  disparity  of  nge  between  the  two  par- 
ties, Mary  being  twenty,  and  the  dauphin  only  eight  years 
( old  ; the  avowed  resolution  of  the  Flemings,  not  to  choose  a 
master  possessed  of  simh  power  as  might  enable  him  to  form 
schemes  dangerous  to  tlieir  liberties  ; together  with  their 
^ dread  of  falling  under  the  odious  and  oppressive  govern- 
ment of  Louis,  were  obstacles  in  the  way  of  executing  this 
plan,  which  it  was  vlin  to  think  of  surmounting.  By  the 
latter,  the  accomplishment  of  which  mighffhave  been  attain- 
ed with  ease,  Mary  having  discovered  some  inclination  to  a 
match  with  the  count  of  Angouleme  % Louis  would  have 
prevented  the  dominions  of  the  house  of  Burgundy  from  be- 
ing cc^veyed  to  a rival  power,  and  in  return  for  sAch  a splen- 
- did  establishment  for  the  count*  of  Angcfcleme,  he  must 
ha  1b  obtained,  or  woul^l  have  extorted  from  him,  conces- 
sions highly  beneficial  to  the^crown  of  France.  But  L<jjiis 
had  been  accustomed  so  long  to  the  intricacies  tyf  a crooked 
and  insidious  policy,  that  he  could  not  be  satisfied  with  what 
was  obvious  and  simple  ; and  was  so  fond  of  artifice  and  re- 
finement, that  he  came  to  consider  these  rather  as  an  ulti- 
mate object,  than  merely  as  the  means  of  conducting  affairs. 
F rom  this  principle,  no  less  Sian  from^his  unwillingness  to 
aggrandize  any  of  his  own  subjects,  or  from  his  Jesire  of 
oppressing  the  house  of  Burgundy,  which  he  hated,  he  neg- 
lected the  course  which  a prince  less  able  and  artful  would 
have  taker?,  an u cefaone  more  suited  to  hf*own  genius. 


SECT. 

II. 


He  proposed  to  render  himself,  by  force  of  arms,  master  The  singu- 
of  those  provinces  which  Mary  held  of  the  crown  of  France,  lar  course 

• i % ' • ■■  which  he 

and  even  To  push  his  conquests  into  her  other  territories,  followed. 

— ^vvhile  he  amused  her  with  insisting  continually  on  the  im- 
practicable match  with  the  daupuin.  In  prosecuting  this  , 

plan,  he  displayed  wonderful  talents  and  industry,  and  exhi- 
bited such  scenes  of  treachery,  falsehood,  and  cruelty,  as  are  I 
amazing  even  in  the  history  of  Louis  XI.  Immediately  up- 
on the  death  of  Charles,  he  put  his  vfoops  in  motion,  and 
advanced  towards  the  Netherlands.  He  corrupted  the  lead- 


2 Mem.  de  Comines,  i.  358. 


I 


86 


A VIEW  OF  THE 


SECT,  ing  men  in  the  provinces  of  Burgundy  and  Artois,  and  se- 
duced diem  to  desert  their  sovereign.  He  got  admission 
into  some  of  the  frontier  towns  by  bribing  the  governors ; 
the  gates  of  others  were  opened  to  him  in  consequence  of  his 
intrigues  with  the  inhabitants.  He  negociated  with  Mary ; 
and,  in  order  to  render  her  odious  to  her  subjects,  he  be- 
trayed to  them  her  most  important  secrets.  v He  carried  on 
a private  correspondence  with  the  two  ministers  whom  she 
chiefly  trusted,  and  then  communicated,  the  letters  which  he 
had  received  frorfi  them  to  the  states  of  Flanders,  who,  enrag- 
ed at  their  perfidy,  brought  them  immediately  to  trial,  tortured 
them  with  extreme  cruelty,  and  unmoved  by  the  tears  and  en- 
treaties of  their  sovereign,  who  knew  and  approved  of  all  that 
the  minister  s had  done,  they  beheaded  them  in  her  presence!  -’. 
i.  * 

The  effect  While  Louis,  by  this  conduct,  unworthy  of  a great 
of  this,  the  na\  :h,  was  securing  the  possession  or  Burgvlidy,  Artois,  and 
ofMaxfmi-  the  towns  of  the  Somme,  the  states  of  glanders  carried  on  a 
lian  with  negociation  with  the  emperor  Frederic  III.  and  concluded  a 

theheiresc  _ • , . . , , . 

of  Burgun-  treaty  or  marriage  Between  their  sovereign  and  his  son 
*jb'> ^ • D-  Maximilian,  archduke  of  Austria.  The  illustrious  birth  of 
that  prince,  as  vfcll  as  the  high  dignity  of  which  he  had  the 
prospect,  rendered  iFe  alliano  honourable  for  Mary,  whiL, 
from  thi  distance  of  his  hereditary  territories,  and  the  scan- 
tiness of  his  revenues,  his  power  was  so  inconsiderable,  as 
did  not  excite  the  jealousy  or  fear  of  the  Flemings. 

«.  -ss***,*t  <■ 

The  influ-  Thus  Louis,  by  the  caprice  of  his  temper,  and  the  excess 
on  the  state  refinements,  put  the  house  of  Austria  I.l  possession  of 

•fEurope.  this  noble  inheritance.  By  this  acquisition,  the  foundation, 
of  the  future  grandeur  of  Charles  V.  was  laid  ; tmd  he  be- 
came master  of  those  territories,  which  enabled  him  to  cany 
on  his  most  formidable  * and  decisive  operations  against 
France.  ‘ Thus,  too,  the  same  monarch  who  first  united  the 
« interior  force  of  France,  and  established  it  on  such  a footing 
as  to  render  it  formidable  to  the  rest  of  Europe,  contributed, 
far  contrary  to  his  intention,  to  raise  up  a rival  powfcr,  which, 
during  two  centuries,  has  thwarted  the  measures,  opposed 
the  arms,  and  checked  the  progress  of  his  successors. 

a Mem.  de  Comines,  liv.  v.  chap.  15.  p.  309,  kc. 
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The  next  event  of  consequence  in  the  fifteenth  century,  SECT, 
was  the  expedition  of  Charles  VIII.  into  Italy.  This  occa-  ' 


sioned  revolutions  no  less  memorable  ; produced  alterations,  The  next 
fcoth  in  the  military  and  political  system,  which  were  more  considera- 
immediately  perceive  a*;  roused  the  states  of  Europe  to  wasthein- 
bolder  efforts ; yid  blended  their  affairs  and  interests  more  vasion  of 
closely  together.  The  mild* administration  of  Charles,  a Charles 
weak  but  generous  pri’jce,  seems  to  have  revived  the  spirit  VIII. 
and  genius  of  the  French  nation,  which  thwigid  despotism 
of  Louis  XI.  his  father,  had  depressed,  and  almost  extin-  t-,VeS™f 
guished.  The  ardour  for  military  sendee,  natural  to  the  this. 
French  nobility,  returned,  and  their  young  monarch  was  im- 
pat^nt  to  distinguish  his  reign  by  some  splendid  enterprise. 

While  HI  was  uncertain  towards  wl  mt  quarte^he  should  turn 
arms,  the  solicitations  and  intrigues  of  an  Italian  politi- 
cian,Aio  less  infanjous  or.tacccjmt  of  his  crimes,  than  emi- 
nent for  his  abilities,  determined  his  choice.  Ludovico 
Sforza,  having  formed  the  design  of  deposing  Kis  nephew 
the  duke  of  Milan,  and  of  placing  hi:«iself  on  the  ducal 
throne,  was  so  much  afraid  of  a combination  of  the  Italian 
powers  to  oppose  this  measure,  and  to  supj  fct  the  injured 
prijee,  with  whom  mest  of  thena  were  connected  by  blood  or 
alliance,  that  he  saw  the  necessity  of  securing  the  jid  of 
some  able  protector.  The  king  of  France  was  the  person 
to  whom  he  applied ; and  without  disclosing  his  own  inten- 
tions, he  labourec^to  prevail  with  him  to  march  in^o  Italy,  at 
the  hepd  of  a powerful  army,  in  order  to  seize  the  crown  of 
Naples,  to  whicj|  Charles  had  pretensions  as  heir  of  the 
house  of  Anjou.  The  right  to  that  kingdom,  claimed  by 
the  Anj evin^family,  had  been  conveyed  to  Louis  XI.  by 
Charles  of  Anjou,  count  of  Maine  and  Provence.  But  that 
sagacious  monarch,  though  he  took  IJhmediate  possession  of 
those  territories  of  which  Charles  was  really  master,  totally 
disregarded  his  ideal  title  to  a kingdom,  over  which  another  , 

prince  reigned  in  tranquillity;  and  uniformly  declined  in- 
volving himself  in  the  labyrinth  of  Italian  politics.  His 
son,  more  adventurous,  or  more  inconsiderate,  embarked 
eagerly  in  this  enterprise ; and  contemning  all  the  remon- 
strances of  his  most  experienced  counsellors,  prepared  to 
carry  it  on  with  the  utmost  vigour. 
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His  resour- 
ces for  this 
enterprise. 


His  prepa- 
rations for 
it. 


Its  success. 


The  power  which  Charles  possessed  was  so  great,  that  he 
reckoned  himself  equal  to  this  arduous  undertal&ng.  His 
father  had  transmitted  to  him  such  an  ample  prerogative,  as 
gave  him  the  entire  command  of  his  kingdom.  He  himself 
had  added  considerably  to  the  extefff  of  his  dominions,  by 
his  prudent  marriage  with^the  heiress  of  , Bretagne,  which 
rendered  him  master  of  that'-province,  the  last  of  the  great 
fiefs  that  remained  to  be  annexed  tp  the  crown.  He  soon 
assembled  force ^ which  he  thought  sufficient ; and  so  impa- 
tient was  he  to  enter  on  his  career  as  a conqueror,  that,  sa- 
crificing what  was  real,  for  what  was  chimerical,  he  restored 
Rousillon  to  Ferdinand,  and  gave  up  part  of  his  father’s 
acquisitions  in  Artois  to  Maximilian,  with  a view  of  inclining 
these  princes  pot  to  mo’est  France,  while  he  was4  carrying- 
on  his  operations  in  Italy. 

But  so  different  were  the  efforts  of  the  States  of  Europe 
in  the  fifteenth  century,  from  those  which  we  shall  behold  in 
the  course  of  this  history,  that  the  army  with  which  Charles 
undertook  this  great  enterprise,  did  not  exceed  twenty  thou- 
sand men.  ibe  train  of  artillery,  however,  the  ammuni- 
tion, and  warlike^,  stores  off  every  kind  provided  for  itsT  .se, 
wera  -so  considerable,  as  to  bear  some  resemblance  to  the 
immense  apparatus  of  modern  warb. 

Wkenv  the  French  entered  Itab^,.*!^. met  v with  nothing 
able  to  resist  them.  The  Italian  powers  having  regained, 
during  a long  period,  undisturbed  by  tfy;  invasion  of  any 
foreign  enemy,  had  formed  a system  with  respect  to  their 
affairs,  both  in  peace  and  war,  peculiar  to  thf  nselves.  In 
order  to  adjust  the  interests,  and  balance  the  power  of  the 
different  States  into  uCiich  Italy  was  divided,  they  were  en- 
gaged in  perpetual  and  endless  negociations  with  each  other, 
which  they  conducted  with  all  the  subtlety  of  a refining  and 
deceitful  policy.  Their  contests  in  the  field,  when  they  had 
l-ecourse  to  arms',  were  decided  in  mock  battles,  by  inno- 
cent and  bloodless  victories.  Upon  the  first  appearance  of 
the  danger  which  now  impended,  they  had  recourse  to  the 
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arts  which  they  had  studied,  ami  employed  their  utmost  s T- 
skill  in  iuAigue*  in  order  to  avert  it.  But  this  proving  in-  ' 
effectual,  their  bands  of  effeminate  mercenaries,  the  only 
•military  force  that  remained  in  the  country,  being  fit  bnly 
for  the  parade  of  servic.%,  >vere  terrified  at  the  aspect  of  real 
war,  and  shrimp  at  its  approach.  The  impetuosity  of  the 
French  valour  appeared  to  theffi irresistible.  Florence,  Pisa, 
and  Rome*  opened  they  gates  as  the  French  army  advanced. 

The  prospect  of  this  dreadful  invasion  sfjjuck  one  king  of 
Naples  with  such  panic  terror,  that  he  died  (if  we  may  be- 
lieve historians)  of  the  fright.  Another  abdicated  his  throne 
from  the  same  pusillanimous  spirit.  A third  fled  out  of  his 
do-jiiinions,  as  soon  as  the  enemy  appeared  on  t’je  Neapo- 
litan frdfltiers.  Charles,  after  marching  thither  from  the  bot- 
•:  of  the  Alps,  with  as  much  rapidity,  and  almost  as  little 

opposition,  as  if  ’je  had  Jeen  j»n  a progress  through  his  o^n 
dominions,  took  quiet  possession  of  the  throne  of  Naples, 
and  intimidated  or  gave  law  to  every  power  in  Italy. 


Such  was  the  conclusion  of  an  expedition,  that  must  be  its  effects, 
considered  as  the  first  great  exertion  of  tLlse  new  powers  Partlcll'ar- 
’wBch  the  princes  of*  Europe  h*id  acquired,  and  now  began  rise  to  the 
to  exercise.  Its  effects  were  no  less  considerable,  "ban  its  system  . 
success  had  been  astonishing.  The  Italians,  unable  to  resist  a balance 
the  impression  of  the  enemy  who  broke  in  upon  them,  per-  ot  Power* 
mitted  him  Jo  hold  er  h’v  course  undisturbed.  TJiey  quickly 
perceived  that  no  single  power,  which  they  could  rouse  to 
action,  was  an  <9pial  match  for  a monarch  who  ruled  over 
such  extensive  territories,  and  was  at  the  head  of  such  a 
martial  people  ;‘but  that  a confederacy  might  accomplish 
what  the  separate  members  of  it  durst  not  attempt.  To  this 
expedient,  the  only  one  that  remaned  to  deliver  or  to  pre- 
serve them  from  the  yoke,  they  had  recourse.  • While 
Charles  inconsiderately  wasted  his  time  at  Naples  in  festivals  # 
and  triumphs  on  account  of  his  past  successes,  or  was  fondly 
dreaming  of  future  conquests  in  the  Esst,  to  the  empire  of 
which  he  now  aspired,  they  formed  against  him  a powerful 
combination  of  almost  all  the  Italian  states,  supported  by 
the  emperor  Maximilian,  and  Ferdinand  king  of  Aragon. 

The  union  of  so  many  powers,  who  suspended  or  forgot  all 
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S Ell"  T ditdr  particular  animosities,  that  thyy  might  act  in  concert 

against  an  enemy  who  had  become  formidable  t*them  all, 

awakened  Charles  from  his  thoughtless  security.  He  saw 
no\vfno  prospect  of  safety  but  in  returning  to  France.  Aqf 
army  of  thirty  thousand  men,  assembled  by  the  allies,  was 
ready  to  obstruct  his  march  ; and  though  the  French,  with 
a daring  courage,  which  m&Vf.  than  countervailed  their  in-r 
feriority  in  number,  broke  through,  that  great  body,  and 
gained  a victory,,  which  opened  to  their  monarch  a safe  pas- 
sage into  his  own  territories,  he  was  stripped  of  all  his  con- 
quests in  Italy  in  as  short  a time  as  it  had  taken  to  acquire 
them  ; and  the  political  system  in  that  country  resumed  the 
same  appearance  as  before  his  invasion.  u 


This  be-  The  sudden  and  decisive  effect  of  this  confederacy,  see?*,' 
greatVl'16  have  instructed  the  princes  |td  stitesmep  of  Italy  as  inuch 
jectofpoli-  as  the  irruption  of  the  French  had  disconcerted  and  alarmed 
Italy  and11  Tlrey  had  extended,  on  this  occasion,  to  the  affairs 

then  in  Eu-  of  Europe,  the  maxims  of  that  political  science  which  had 
rope-  hitherto  been  applied  only  to  regulate  the  operations  of  the 
petty  states  in  their  own  country.  They  had  discovered  the 
method  of  preventing  any  ip.onarch  from  rising  to  sucf.a 
degreejof  power,  as  was  inconsistent  with  the  general  liberty , 
and  had  manifested  the  importance  of  attending  to  that  great 
secret  in  modem  policy,  the  preservation  of  a proper  distri- 
bution of  p^qwer  among  all  the  member^  of  the  ^ system  into 
which  the  states  of  Europe  are  formed.  During  all  tlupwars 
of  which  Italy  from  that  time  was  the  thejfre,  and  amidst 
the  hostile  operations  which  the  imprudence  of- Louis  XII. 
and  the  ambition  of  Ferdinand  of  Aragon,  carried  on  in  that 
country,  with  little  interruption,  from  the  close  of  the  fif- 
teenth century,  to  that  ptViod  at  which  the  subsequent  histo- 
ry comrtf  ences,  the  maintaining  a proper  balance  of  power  be- 
( tween  the  contending  parties,  became  the  great  object  of  at- 
tention to  the  statesmen  of  Italy.  Nor  was  the  idea  confin- 
ed to  them.  Self-preservation  taught  other  powers  to  adopt 
it.  It  grew  to  be  fashionable  and  universal.  From  this  sera 
we  can  trace  the  progress  of  that  intercourse  between  nations, 
which  has  linked  the  powers  of  Europe  so  closely  together ; 
and  can  discern  the  operations  of  that  provident  policy,  which, 
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* daring  peace,  guards  against  remote  and  contingent  dangers  ; 
and  in  waf  has  prevented  rapid  and  destructive  conquests. 
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( This  was  not  the  only  effect  of  the  operations  which  the  The  wars 
great  powers  of  Europe^can  ied  on  in  Italy.  They  contribut-  In 
ed  to  render  general  such'  a change,  as  the  French  had  be-  standing 
gun  to  make  in  the  state  of  they  troops ; and  obliged  all  the  ar™es  £e" 
princes,  who  appeared  on  this  new  theatre  of  action,  to  put 
the  military  force  of  thfeir  kingdoms,  on  an  establishment  si- 
milar to  that  of  France.  When  the  seat  d?  war  came  to  be 
remote  from  the  countries  which  maintained  the  contest,  the 
service  of  the  feudal  vassals  ceased  to  be  of  any  use  ; and  the 
necessity  of  employing  soldiers  regularly  trained  to  arms,  and 
kejft  inconstant  pay,  came  at  once  to  be  eviderft.  When 
. Charles  VIII.  marched  into  Italy'  his  cav&ry  was  entirely 
c<A  Josed  of  those  companies  of  Gendarmes,  embodied  by 
Charles  VII.  ancdcontinued  by  Louis  XI. ; his  infantry  con- 
sisted partly  of  Swiss?  hired  of  the  Cantons,  and  partly  of 
Gascons,  armed  and  dicipiinecl  after  the  Swiss  model.  To 
these  Louis  XII.  added  a body  of  Germans,  well  known  in 
the  wars  of  Italy  by  the  name  of  the  Black  Bands.  But  nei- 
ther of  these  monarchs  made  any  account  of  tne  feudal  militia, 
or  ever  had  recourse  to  that  military  fore  t,  which  they  might 
have  commanded,  in  virtue  of  the  ancient  institutions  #n  their 
kingdom.  Maximilian  and  Ferdinand,  as  soon  as  they  be- 
gan to  act  in  Italy,  employed  similar  instruments,  and  trust- 
ed the  execfitioif'oiVneii  •j.i'ftns  entirely  to  merceJlavy  troops. 

» 

This  innovat^n  in  the  military  system  was  quickly  follow-  Teach  t]le 
ed  by  another,  which  the  custom  of  employing  Swiss  in  the  Europeans 
Italian  waif  was  the  occasion  of  introducing.  The  arms  oHmport- 
and  discipline  of  the  Swiss  were  .^Efferent  from  those  of  anceof  in- 
other  European  nations.  During  their  long  and  violent  strug-  ^aaryv  ,H  , 
gles  in  defence  of  their  liberties  against  the  house  of  Austria, 
whose  armies,  like  those  of  other  considerable  princes,  con-  I 
sisted  chiefly  of  heavy  armed  cavalry,  the  Swiss  found  that 
their  poverty,  and  the  small  numher  or*  gendemen  residing 
in  their  country,  at  that  time  barren  and  ill  cultivated,  put 
it  out  of  their  power  to  bring  into  the  field  any  body  of  horse 
capable  of  facing  the  enemy.  Necessity  compelled  them  to 
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it  capable  of  withstanding  the  shock  of  cavalry,  th^v  gave  the 

soldiers  breast-plates  and  helmets  as  defensive  armour  ; toge- 
ther with  long  spears,  halberts,  and  heavy  swords,  as  weapons 
of  ofFence.  They  formed  them  into,  large  battalions,  rang- 
ed in  deep  and  close  array,  so  that"  they  could  present  on 
every  side  a formidable  froi£  to  the  enemy  . The  men  at 
arms  could  make  no  impression  on  the  solid  strength  of  such 
a bodv.  It  repulsed  the  Austrians  tn  all  their  attempts  to 
conquer  Swissemnd.  It  broke  the  Burgundian  Gendarmerie 
which  was  scarcely  inferior  to  that  of  France,  either  in 
number  or  reputation  ; and  when  first  called  to  act  in  Italy, 
it  bore  down,  by  its  irresistible  force,  every  enemy  that 
attempted*co  oppose  it.  These  repeated  proofs  of  the^decii'lve 
effect  of  infantffy,  exhibited  on  such  conspicuous  occasions,, 
restored  that  service  to  reputation,  and  gradually  re-^.tflj- 
liShed  the  opinion,  which  hau  been  lon^-  exploded,  of  its 
superior  in  portance  in  the  operations  < f war.  But  the  glory 
which  the  Swiss  had  acquired,  having  inspired  them  with 
such  high  ideas  of  their  own  prowess  and  consequence  as  fre- 
quently rendered  them  mutinous  and  insolent,  the  princes 
who  employed  them  became  weaiy  of  depending  on  the  ca- 
price of  foreign  mercenaries, ' and  began  to  turn  their  atten- 
tion towards  the  improvement  of  their  national  infantry. 

National  The  German  powers  having  the  command  of  men,  whom 
established  nature  has  Endowed  with  that  stsesdyTToTErage  and  persever- 
in  Germa-  ing  strength  which  forms  them  to  be  soldiers,  soon  modelled 
their  troops  in  such  a manner,  that  they  vita  with  the  Swiss 
both  in  discipline  and  valour. 

C* 

In  France.  The  French  monarchy  though  more  slowly,  and  with' 

* greater  difficulty,  accustomed  the  impetuous  spirit  of  their 

people  to  subordination  and  discipline ; and  were  at  such 
* pains  to  render  their  national  infantry  respectable,  that  as 
early  as  the  reign  of  Louis  XII.  several  gentlemen  of  high 
rank  had  so  far  abancloned  their  ancient  ideas,  as  to  conde- 
scend to  enter  into  that  service ll. 

c Machiavel’s  Art  of  War,  b.  ii.  chap.  ii.  p.  451. 
d Brantome,  tom.  x.  p.  18.  Mem.de  Fleuranges,  143. 
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The  Spaniards,  whose  situation  made  it  difficult  to  em- 
ploy am^other  than  their  national  troops  in  the  southern  parts 


SECT. 

II. 


of  Italy,  which  was  the  chief  scene  of  their  operations  in  in  Spain 
^ that  country,  not  only  adopted  the  Swiss  discipline,  bqt  im- 
proved upon  it,  by  jingling  a proper  number  of  soldiers, 
armed  *yith  heavy  muskets,  in  their  battalions ; and  thus 
formed  that  famous  body  ofjr/antry,  which,  during  a centu- 
ry and  a »half,  was  the  admiration  and  terror  of  all  Europe. 

The  Italian  states  gradually  diminished  the  number  of  their 
cavalry,  and,  in  imitation  of  their  more  pmverful  neighbours, 
brought  the  strength  of  their  armies  to  consist  in  foot  sol- 
diers. From  this  period  the  nations  of  Europe  have  carri- 
ed cm  war  with  forces  more  adapted  to  every  species  of  ser- 
vice, i*ofe  capable  of  acting  in  every  country,  anfl  better  fit- 
ted  both  for  making  conquests,  and  for  pre'iferving  them. 

* 

As  their  effort  in  Italy  let?  the  people  of  Europe  to  tl.fcse  The  Ital- 
improvements  in  the  *art  of  war,  they  gave  themdikewise  the  iatl  w.ars 
first  idea  of  the  expense  with  which  it  is  accompanied  when  an  increase 
extensive  or  of  long  continuance,  and  accustomed  every  na-  the  Po- 
tion to  the  burden  of  such  impositions  as  are  necessary  for  nuesinEu- 
s^pporting  it.  While  the  feudal  policy  suAisted  in  full  vi-  r0Pe- 
gour,  while  armies  were  com^bsed  of  rjilitary  vassals  called 
forth  to  attack  some  neighbouring  power,  and  to  peifcrm,  in 
a short  campaign,  the  services  which  they  owed  to  their  so- 
vereign, the  expense  of  war  was  extremely  moderate.  A 
small  subsJdy  ?natoled‘  a 'prince  to  begin  and  lo  finish  his 
greatest  military  operations.  But  when  Italy  became  the 
theatre  on  whim  the  powers  of  Europe  contended  for  supe- 
riority, the  preparations  requisite  for  such  a distant  expedi- 
tion, the  pay  of  armies  kept  constantly  on  foot,  their  subsist- 
ence in  a foreign  country,  the  sie^s  to  be  undertaken,  and 
the  towns  to  be  defended,  swelled  the  charges  of  war  im-  , 

mensely,  and,  by  creating  demands  unknown  in  less  active 
times,  multiplied  taxes  in  every  kingdom.  The  progress  of  » 
ambition,  however,  was  so  rapid,  and  princes  extended  their 
operations  so  fast,  that  it  was  impossible  at  first  to  establish 
funds  proportional  to  the  increase  of  expense  which  these 
occasioned.  When  Charles  VIII.  invaded  Naples,  the  sums 
requisite  for  carrying  on  that  ‘ enterprise  so  far  exceeded 
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the  support  of  government,  that  before  he  reached^the  fron- 
tiers of  Italy,  his  treasuiy  was  exhausted,  and  the  domestic 
resoiyces,  of  which  his  extensive  prerogative  gave  him  the 
command,  were  at  an  end.  As  he  d^urst  not  venture  to  lay  * 
any  new  imposition  on  his  people,  ojppressed  alreadyywith  the 
weight  of  unusual  burdens  ; the  only  expedient  that  remain- 
ed was,  to  borrow  of  the  Genoese  as  much  money  as  might 
enable  him  to  continue  his  march.  Bat  he  could  not  obtain 
a sufficient  sum,  without  consenting  to  pay  annually  the  ex- 
orbitant interest  of  forty-two  livres  for  every  hundred  that 
he  received e.  We  may  observe  the  same  disproportion  be- 
tween the  efforts  and  revenues  of  other  princes,  his  contem- 
poraries. 'From  this  period,  taxes  went  on  increasing  afcd 
‘ during  the  re i gif  of  Charges  V.  such  sums  were  levied  in 

every  state,  as  would  have  appeared  enormous  at  the 
of  Ine  fifteenth  century,  and  gradually  prepared  the  way  for 
the  still  mow  t exorbitant  exactions  of  modern  times. 

The  league  The  last  transaction,  previous  to  the  reign  of  Charles  V. 
of  Cam-  that  merits  attention  on  account  of  its  influence  upon  the  state 
therimpor-  °f  Europe,  is  tAe  league  of  Cambray.  To  humble  the  re- 
tant  occur-  public  of  Venice,  ar  i to  divide  its  territories,  was  the  ob- 
ject of  da  the  powers  who  united  in  this  confederacy.  The 
civil  constitution  of  Venice,  established  on  a firm  basis,  had 
suffered  no  considerable  alteration  for  several  centuries  ; du- 
ring which, ‘'the  senate  conductecVitjT" affairs'  by  Ynaxims  of 
policy  no  less  prudent  than  vigorous,  and  adhered  to  these 
with  an  uniform  consistent  spirit,  which  gav£  that  common- 
wealth great  advantage  over  other  states,  whose  views  and 
measures  changed  as  often  as  the  form  of  their  government, 
or  the  persons  who  administered  it.  By  these  unintermit- 
‘ ted  exert  jpns  of  wisdom  and  valour,  the  Venetians  enlarged 

the  dominions  of  their  commonwealth,  until  it  became  the 
* most  considerable  power  in  Italy  ; while  their  extensive  com- 
merce, the  useful  and  curious  manufactures  which  they  car- 
ried on,  together  with  the  large  share  which  they  had  ac- 
quired of  the  lucrative  commerce  with  the  East,  rendered 
Venice  the  most  opulent  state  in  Europe. 

e Mem,  de  Comines,  lib.  vii  c-  5.  p.  4 40, 


< 


STATE  OF  EUROPE. 


95 


The  power  of  the  yenetians  was  the  object  of  terror  to 
their  ItTian  neighbours.  Their*  wealth  was  viewed  with 
envy  by  the  greatest  monarchs,  who  could  not  vie  with  ma- 
I ny  of  their  private  citizens  in  the  magnificence  of  their  Wild- 
ings, in  the  richness  <4  their  dress  and  furniture,  or  in  splen- 
dour ariS  elegance  of  living f.  Julius  II.  whose  ambition  was 
superior,  and  his  abilities  ec^ilM,  to  those  of  any  pontiff  who 
ever  sat  o’n  the  papal  tjirone,  conceived  the  idea  of  this  league 
against  the  Venetians,  and  endeavoured,  applying  to  those 
passions  which  I have  mentioned,  to  persuade  other  princes 
to  join  in  it.  By  working  upon  the  fears  of  the  Italian  pow- 
ers, and  upon  the  avarice  of  several  monarchs  beyond  the 
AJps,  he  induced  them,  in  concurrence  with  other  causes, 
which^t  "is  not  my  province  to  explain,  to  form  one  of  the 
• jost  powerful  confederacies  that  Europe  had  ever  beheld, 
against  those  haijghty  r publ^ans.  ^ 

The  emperor,  the  king  of  France,  the  king  "of  Aragon, 
the  pope,  were  principals  in  the  league  »f  Cambray,  to  which 
almost  all  the  princes  of  Italy  acceded,  the  least  consider- 
able of  them  hoping  for  some  share  in  the  Ipoils  of  a state, 

■ \ inch  they  deemed*  to  be  now^levoted  to  destruction.  The 
Venetians  might  have  diverted  this  storm,  or  have^broken 
its  force,  but  with  a presumptuous  rashness,  to  which  there 
is  nothing  similar  in  the  course  of  their  history,  they  waited 
its  approaclj.  ^he,  impetuous  valour  of  the  French  rendered 
ineffectual  all  their  precautions  for  the  safety  of  the  republic  ; 
and  the  fatal  ba^le  of  Ghiarraddada  entirely  ruined  the  army, 
on  which  they  relied  for  defence.  Julius  seized  all  the  towns 
which  they^held’in  the  ecclesiastical  territories.  Ferdinand 
re-annexed  the  towns  of  which  they  had  got  possession  on 
the  coast  of  Calabria,  to  his  Neapolitan  dominions.  Maxi- 
milian, at  the  head  of  a powerful  army,  advanced  •towards 
Venice  on  the  one  side.  The  French  pushed  their  conquests 
on  the  other.  The  V enetians,  surrounded  by  so  many  ene- 
mies, and  left  without  one  ally,  sunk  frjm  the  height  of  pre- 
sumption to  the  depths  of  despair ; abandoned  all  their  terri- 
tories on  the  continent ; and  shut  themselves  up  in  their  c a- 

f Heliani  oratio  apud  Goldastnm  in  polit.  Imperial,  p.  980. 
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pital,  as  their  last  refuge,  and  the  only  place  which  they 
hoped  to  preserve.  c * 


THis  rapid  success,  however,  proved  fatal  to  the  confe-  < 
deracy.  The  members  of  it,  whose  onion  continued  while 
they  were  engaged  in  seizing  their  prey,  be^an  to  ieel  their 
ancient  jealousies  and  animosities  revive,  as  soon  as  they 
had  a prospect  of  dividing  it.  Whenfthe  Venetians  observ- 
ed these  symptoiv  7,  of  distrust  and  alienation,  a ray  of  hope 
broke  in  upon  them ; the  spirit  natural  to  their  councils  re- 
turned ; they  resumed  such  wisdom  and  firmness,  as  made 
some  atonement  for  their  former  imprudence  and  dejec- 
tion ; thev,_  recovered  part  of  the  territory  which  they  h^jd 
lost;  they  appeased  the  pppe  and  Ferdinand  by  weT-timed 
concessions  in  their  favour  ; and  at  length  dissolved  the  — 
fe deracy,  which  had  brought^  theft  commonwealth  vf' the 
brink  of  ruin. 

0 

Julius,  elated  witk  beholding  the  effects  of  a league  which 
he  himself  had  planned,  and  imagining  that  nothing  was  too 
arduous  for  him*To  undertake,  conceived  the  idea  of  expel- 
ling every  foreign  power  out  of  Italy,  and  bent  all  the  foijpe 
of  his  tnintl  towarcfs  executing  a scheme  so  well  suited  to 
his  enterprising  genius.  He  directed  his  first  attack  against  ( 
the  French,  who,  on  many  accounts,  were  more  odious  to  the 
Italians,  than  any  of  the  foreigners  who  hacl  acquired  domi- 
nion in  their  country.  By  his  activity  and  address,  he  pre- 
vailed on  most  of  the  powers,  who  had  joined  in  the  league 
of  Cambray,  to  turn  their  arms  against  the  king  of  France, 
their  former  ally  ; and  engaged  Henry  VIII.  wljy  had  lately 
ascended  the  throne  of  England,  to  favour  their  operations 
by  invading  France,  lituis  XII.  resisted  all  the  efforts  of 
this  formidable  and  unexpected  confederacy  with  undaunted 
fortitude.  Hostilities  Were  carried  on,  during  several  cam- 
paigns, in  Italy,  on  the  frontiers  of  Spain,  and  in  Picardy, 
with  alternate  success.  Exhausted,  at  length,  by  the  variety 
as  well  as  extent  of  his  operations  ; unable  to  withstand  a 
confederacy  which  brought  against  him  superior  force,  con- 
ducted with  wisdom  and  acting  with  perseverance ; Louis 
found  it  necessary  to  conclude  separate  treaties  of  peace  with 
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* Ifis  enemies  ; and  the  war  terminated  with  the  loss  of  every  SECT, 
thing  which  the  French'  had  acquired  in  Italy,  except  the 
casde  of  \lilan,  and  a few  inconsiderable  towns  in  that 
dutchy. 

i * 

The  various  negociatioris  carried  on  during  this  busy  pe-  By  this  the 
^ ° ° intercourse 

riod,  and  the  different  combinations  formed  among  powers  among  the 

hitherto  little  connected  with  each  other,  gready  increased  EuroPean 
that  intercourse  amongrthe  nations  of  Eurc^ie,  which  I have  creases, 
mentioned  as  one  effect  of  the  events  in  tne  fifteenth  centu- 
ry ; while  the  greatness  of  the  objects  at  which  different  na- 
tions aimed,  the  distant  expeditions  which  they  undertook, 
as  well  as  the  length  and  obstinacy  of  the  contest  in  which 
the^  enogigctl,  obliged  them  to  exert  themselves  witrf  a vigour 
and  perseverance  unknown  in  the  preceding  iliges.  « 

3 <#  I. 

Those  active  s Jenes  which  "he  following  history  will  e.#-  They  are 
hibit,  as  well  as  the  variety  and  importance  of  tho>»e  transac- 
tions  which  distinguish  the  period  to  which  it  extends,  are  transac- 
not  to  be  ascribed  solely  to  the  ambition,  to  the  abilities,  or  to  si°  teemh  C 
the  rivalship  of  Charles  V.  and  of  Francis  I.  The  kingdoms  century, 
of  Europe  had  arrived  at  such  a degree  of  improvement 
incite  internal  administration  ?>f  government,  and  princes 
had  acquired  such  command  of  tire  national  force  whiih  was 
to  be  exerted  in  foreign  wars,  that  they  were  in  a condition 
to  enlarge  the  sphere  of  their  operations,  to  multiply  their 
claims  and  pretPhsibns,  an  j*to  increase  the  vigoSr  of  their 
efforts*.  Accordingly  the  sixteenth  century  opened  with  the 
certain  prospected’  its  abounding  in  great  and  interesting 
event'-. 
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Viev.'  of  the  political  Constitution  of  the  principal  States  in  Eu- 
rope, at  the  Commencement  of  the  Sixteenth  Century. 

Having  thus  enumerated  the  principal  causes  and  events,  SECT, 
the  influence  of^vhich  was  &lt  in  every  part  of  Europe,  and  1IL 
contributed  eithjr  to  improve  internal  order  and  police  in  its  a consid- 
various  states,  dr  to  enlarge  the  sphere  of  their  activity,  by  erableva- 
giving  them  more  entire  command  of  the  force  with  which  tiTe  con- 
foreign  operations  are  carried  on  ; nothing  farther  seems  re*  stitution  of 
quisite  for  preparing  my  readers  tcijpnter,  with  full  informa-  ^ ^ffons 
tion,  upon  perusing  the  History  of  Charles  V.  but  t§>  give  a of  Europe  • 
view  of  the  political  constitution  and  form  of  civil  government 
in  each  of  the  nations  which  acted  any  considerable  part  dur-  * 
ing  that  period.  For  as  the  institutions^and  events  which  I 
have  endeavoured  to  illustrate,  formed  the  people  of  Europe 
to  resemble  each  other,  and  conducted  them  from  barbarisiq 
to  refinement,  in  the  same  path,  and  by  nearly  equal  steps ; 
there  were  other  circumstances  which  occasioned  a difference 
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in  their  political  establishments,  and  gave  rise  to  those  pectP 
liar  modes  of  government,  which  have  produced  such  varie- 
ty in  the  character  and  genius  of  nations. 

1 . I 

It  is  no  less  necessary  to  become  acquainted  with  the 
latter,  than  to  have  contemplated  the  former.  \V:thout  a 
distinct  knowledge  of  the  pyuliar  form  andf  genius  of  civil 
government  in  each  state,  a great  part  of  its  transactions 
must  appear  altogether  mysterious  aixd  inexplicable.  The 
historians  of  particular  countries,  as  they  seldom  extended 
their  views  farther  than  to  the  amusement  or  instruction  of 
their  fellow-citizens,  by  whom  they  might  presume  that  all 
their  domestic  customs  and  institutions  were  perfectly  un- 
derstood, 'have  often  neglected  to  descend  into  sudy  details 
with  respect  to  dnese,  as  are  sufficient  to  convey  to  foreigners 
full  light  and  information  concerning  the  occurrences  '|Pi]?h 
they  relate.  But  a history,  which  comprehends  the  transac- 
tions of  set-  many  different  countries,  Would  be  extremely  im- 
perfect, without  a previous  survey  of  the  constitution  and 
political  state  of  each.  It  is  from  his  knowledge  of  these, 
that  the  reader  *nust  draw  those  principles,  which  will  enable 
him  to  judge  with  discernment,  and  to  decide  with  certainty 
concerning  the  conlluct  of  nations. 

I 

A minute  detail,  however,  of  the  peculiar  forms  and  regula- 
tions in  every  country,  would  lead  to  deductions  of  immea- 
surable length.  To  sketch  out  <*he  great  lines  Which  distin- 
guish and  characterise  each  government,  is  all  that  the  nature 
of  my  present  work  will  admit  of,  and  all  xnat  is  necessary 
to  illustrate  the  events  which  it  records. 

At  the  opening  of  tly  sixteenth  century,  the  political'as- 
pect  of  Jtaly  was  extremely  different  from  that  of  any  other 
pail  of  Europe.  Instead  of  those  extensive  monarchies, 
which  occupied  the  rest  of  the  continent,  that  delightful 
country  was  parcelled  out  among  many  small  states,  each  of 
which  possessed  sovereign  and  independent  jurisdiction. 
The  only  monarchy  in  Italy  was  that  of  Naples.  The  domi- 
nion of  the  popes  was  of  a peculiar  species,  to  which  there 
is  nothing  similar  either  in  ancient  or  modern  times.  In 
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* Venice,  Florence,  and  Genoa,  a republican  form  of  govern.  SECT, 
ment  was  .established.  'Milan  was  subject  to  sovereigns,  who  IIL 
had  assumed  no  higher  title  than  that  of  dukes. 

* The  Pope  was  the  first  of  these  powers  in  dignity,  * and  The  papal 

r _ r*  r ° . dignity  the 

not  the  l^ist  considerable  by  the  extent  of  his  territories.  In  highest  in 

the  primitive  ciiurch,  the  jurisdiction  of  bishops  was  equal  Eiu'0^' 
and  co-oidinate.  Thev  derived,  perhaps,  some  degree  of 
consideration  from  the* dignity  of  the  see  in  which  they  pre- 
sided. They  possessed,  however,  no  reaf  authority  or  pre- 
eminence, but  what  they  acquired  by  superior  abilities,  or 
superior  sanctity.  As  Rome  had  so  long  been  the  seat  of  Origin  and 
empire,  and  the  capital  of  the  world,  its  bishops  were  on  Ui e "pap al° t' 
tlrat  amount  entitled  to  respect ; they  received  it*;  but  dur-  power, 
ing  several  ages  they  received,  aAd  even  jtlaimed  nothing 
nio  From  these  humble  begiimings,  they  advanced  with 
such  adventurous*and  well-di Acted  ambition,  that  they  er|a- 
blished  a spiritual  dominion  over  the  minds  and, sentiments 
of  men,  to  which  all  Europe  submitted  with  implicit  obedi- 
ence. Their  claim  of  universal  jurisdiction,  as  heads  of  the 
church  ; and  their  pretensions  to  infallibility  in  their  deci- 
sions, as  successors  of  St.  Peter,  are  as  chimerical,  as  they 
are  repugnant  to  the  genius  df  the  Christian  religion.  But 
on  these  foundations,  the  superstition  and  credulity  tof  man- 
kind enabled  them  to  erect  an  amazing  superstructure.  In 
all  ecclesiastical  controversies,  their  decisions  were  received 
as  the  infallible  oracles  of  truth.  Nor  was  the  plenitude  of 
their  power  confined  solely  to  whaf  was  spiritual ; they  de- 
throned monarchs ; disposed  of  crowns ; absolved  subjects 
from  the  obedience  due  to  their  sovereigns  ; and  laid  king- 
doms under  interdicts.  There  was  not  a state  in  Europe 
which  had  not  been  disquieted  ly  their  ambition.  There 
was  not  a throne  which  they  had  not  shaken  ; nor  a prince, 
who  did  not  tremble  at  their  power. 

i 

Nothing  was  wanting  to  render  this  empire  absolute,  and 
to  establish  it  on  the  ruins  of  all  civil  authority,  but  that  die  the  popes 
popes  should  have  possessed  such  a degree  of  temporal  power,  maclc<luate 

. r ° , r r ’to  support 

as  was  sufficient  to  second  and  enforce  their  spiritual  decrees,  their  spiri- 
Happily  for  mankind,  at  the  time  when  their  spiritual  juris-  ^J.j“ris" 
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diction  was  most  extensive,  and  most  revered,  their  secular 
dominion  was  extremely  limited.  They  were  powerful  pon- 
tiffs, formidable  at  a distance  ; but  they  were  petty  princes, 
without  any  considerable  domestic  force.  They  had  early 
endeavoured,  indeed,  to  acquire  territory  by  arts  similar  to' 
those  which  they  had  employed  in  extending  their  s^iqitual  ju- 
risdiction. Under  pretence  ^qf  a donation  frum  Constantine, 
and  of  another  from  Charlemagne  or  his  father  Pepin,  they 
attempted  to  take  possession  of  some  towns  adjacent  to  Rome. 
But  these  donations  were  fictitious,  and  availed  them  little. 
The  benefactions,  for  which  they  were  indebted  to  the  cre- 
dulity of  the  Norman  adventurers,  who  conquered  Naples, 
and  to  the  superstition  of  the  countess  Matilda,  were  real, 
and  added  ample  domains  to  the  Holy  See.  c <- 

But  the  power  of  the  popes  did  not  increase  in  propa^i&i 
tovTie  extent  of  territory  whid.i  they  had  inquired.  In  the 
dominions  annexed  to  the  Holy  See,  ay  well  as  in  those  sub- 
ject  to  other  princes  in  Italy,  the  sovereign  of  a state  was 
far  from  having  the  command  of  the  force  which  it  contained. 
During  the  turbulence  and  confusion  of  the  middle  ages, 
the  powerful  noftility,  or  leaders  of  popular  factions  in  Italy, 
had  seized  the  government  of  different  towns ; and  after 
strength  ming  their  fortifications,  and  taking  a body  of  mer- 
cenaries into  pay,  they  aspired  at  ind'epenclance.  The  ter- 
ritory which  the  church  had  gained  was  filled  with  petty 
lords  of  thit  kind,  who  left  the  J°ope  haicLty  the-shadow  of 
domestic  authority. 

c 

As  these  usurpations  almost  annihilated  the  papal  power 
in  the  greater  part  of  the  towns  subject  to  the  d.iurch,  the 
Roman  barons  frequently  disputed  the  authority  of  the  popes, 
even  in  Rome  itself.  In  the  twelfth  century,  an  opinion  be- 
gan to  b£  propagated,  “ That  as  the  function  of  ecclesiastics 
was  purely  spiritual,  they  ought  to  possess  no  property,  and 
to  claim  no  temporal  jurisdiction  ; but,  according  to  the  lau- 
dable example  of  theU  predecessors  in  the  primitive  church, 
should  subsist  wholly  upon  their  tithes  or  upon  the  volunta- 
ry oblations  of  the  people  a.  ” This  doctrine  being  addressed 

a Otto  Frisigensis  de  Gestis  Frider.  Imp.  lib.  ii.  cap.  10. 
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• iO  men,  who  had  beheld  the  scandalous  manner  in  which  the  SECT, 
avarice  and  ambition  df  the  clergy  had  prompted  them  to 
contend  for  wealth,  and  to  exercise  power,  they  listened  to 
it  w ith  fond  attention.  The  Roman  barons,  who  had  felt 
i most  sensibly  the  rigour  of  ecclesiastical  oppression,  adopt- 
ed the?^ sentiments  with’  such  ardour,  that  they  set  them- 
selves instantly  *to  shake  off  the  j oke.  They  endeavoured  to  A.D.  H43. 
restore  seme  image  of  their  ancient  liberty,  byT  reviving  the 
institution  of  the  RoiAan  senate,  in  which  they  vested  su- 
preme authority’ ; committing  the  executive  power  some- 
times to  one  chief  senator,  sometimes  to  two,  and  some- 
times to  a magistrate  dignified  with  the  name  of  The  Patri- 
cian. The  popes  exerted  themselves  with  vigour,  in  order 
tc^chej^c  4his  dangerous  encroachment  on  their  jurisdiction. 

One  of  them,  finding  all  his  endeavours  ineffectual,  was  so 
li?U  mortified,  that  extreme  grief  cut  short  his  days.-^ 

Another,  having  ^ventured  to  Attack  the  senators  at  the  hejd 
of  some  armed  men^j  was  mortally  woimded  ip  , the  fray  b. 

During  a considerable  period,  the  power  of  the  popes,  be- 
fore which  the  greatest  monarchs  in  E&rope  trembled,  wras 
circumscribed  wdthin  such  narrow  limits  in  their  own  capital, 
that  they  durst  hardly’  exert  any  act  of  authority,  without  the 
permission  and  concurrence  of  the  sena{£. 


Encroachments  were  made  upon  the  papal  sovereignty,  and  by  the 
not  only’  by  the  usurpations  of  the  Roman  nobility’,  but  by 
the  mutinous  spirit  of  the  gjople.  During  seventy  years  of  man  peo- 
the  fourteenth  century,  the  popes  fixed  their  residence  in  avisos 
Avignon.  Ti/t  inhabitants  of  Rome,  accustomed  to  consi-  to  A.  D. 
der  themseives  as  the  descendants  of  the  people  who  had  l ' 
conquered  *the  world,  and  had  given  laws  to  it,  were  too 
high-spirited  to  submit  v’ith  patience  to  the  delegated  autho- 
rity of  those  persons  to  whom  the  popes  committed  the  go- 
vernment of  the  city.  On  manv  occasions,  they*opposed 
the  execution  of  the  papal  mandates,  and  on  the  slightest  ap- 
pearance of  innovation  or  oppression,  they’  were  ready’  to 
take  arms  in  defence  of  their  own  immunities.  Tow’ards 
the  middle  of  the  fourteenth  century’,  being  instigated  by’ 

b Otto  Frising.  Citron,  lib.  vii.  cap.  27.  31.  Id.  de  Gust.  Frid.  lib.  i.  c.  27- 
Muratori  Annali  d’ltalia,  vol.  ix.  393.  404. 
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Nicolas  Rienzo,  a man  of  low  birth  and  a seditious  spirit’, 
but  of  popular  eloquence,  uand  an  enterprising  ambition,  they  < 
drove  all  the  nobility  out  of  the  city,  established  a democra- 
tical  form  of  government,  elected  Rienzo  tribune  of  the  peo- 
ple, and  invested  him  with  extensive  authority.  But  though! 
the  frantic  proceedings  of  the  tribune  soon  overturned  this 
new  system  ; though  the  government  of  RoAfe  was  reinstat- 
ed in  its  ancient  form  ; yet  every  fresh  attack  contributed  to 
weaken  the  papal  jurisdiction : and  ‘{he  turbulence  of  the 
people  concurred  with  the  spirit  of  independence  among  the 
nobility,  in  circumscribing  it  more  and  more0.  Gregory 
VII.  and  other  domineering  pontiffs,  accomplished  those 
great  things  which  rendered  them  so  formidable  to  the  em- 
perors with  whom  they  contended,  not  by  the  foron  ^f  thtir 
arms,  or  by  thee  extent  o\  their  power,  but  by  the  dread  of 
their  spiritual  censures,  and  by  the^effect  of  their  intri^i^;, 
which  excited  rivals,  and  calleV't  forth  energies  against  every 
prince  whoin  they  wished  to  depress  ck  to  destroy. 

Many  attempts  were  made  by  the  popes,  not  only  to  hum- 
ble those  usurpers,  who  lorded  it  over  the  cities  in  the  eccle- 
siastical state,  but  to  break  the  turbulent  spirit  of  the  Roman 
people.  These  wee;  long  urifcuccessful.  But  at  last  Alex- 
ander VI.  with  a policy  no  less  artful  than  flagitious,  subdued 
or  extirpated  most  of  the  great  Roman  barons,  and  rendered  ‘ 
the  popes  masters  of  their  own  dominions.  The  enterprising- 
ambition  of  Julius  II.  added  cqjjquests  dx  nC-indonsiderable 
value  to  the  patrimony  of  St.  Peter.  Thus  the  popes,  b‘y  de- 
grees, became  powerful  temporal  princes.  Tneir  territories, 
in  the  age  of  Charles  V.  were  of  greater  extent  than  at  pre- 
sent ; their  country  seems  to  have  been  better  ciiuivated,  as 
well  as  more  populous  ; a^nd  as  they  drew  large  contributions 
from  every  part  of  Europe,  their  revenues  far  exceeded  those 
of  the  neighbouring  powers,  and  rendered  them  capable  of 
more  sudden  and  vigorous  efforts. 

» s 

« 1 

c Histoire  Florentine  de  Giov.  Villani,  lib.  xii.  c.  89.  104.  ap.  Murat. 

Scrip.  Rerum  Ital.  vol.  xiii.  Vita  de  Cola  di  Rienzo,  ap.  Murat.  Ant:q. 

Ital.  -rol.  iii.  p.  399,  See.  Hist,  de  Nic.  Rienzv,  par  M.  de  Boispreaux,  p. 

91,  kc. 
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The  genius  of  the  papal  government,  however,  was  better 
adapted  t">  the  exercise  of  spiritual  dominion,  than  of  tem- 
poral power.  With  respect  to  the  former,  all  its  maxims 
jwere  steady  and  invariable.  Every  new  pontiff  adopted* the 
*plan  of  his  predecessor  By  education  and  habit,  ecclesias- 
tics wefciso  forjned  that  the  character  of  the  individual  was 
sunk  in  that  of  the  profession;  tend  the  passions  of  the  man 
were  sacrificed  to  the  interest  and  honour  of  the  order. 
The  hands  which  helA  the  reins  of  administration  might 
change ; but  the  spirit  which  conducted  them  was  always 
the  same.  While  the  measures  of  other  governments  fluc- 
tuated, and  the  objects  at  which  they  aimed  varied,  the 
church  kept  one  end  in  view ; and  to  this  unrelaxing  con- 
stancy^’pursuit,  it  was  indebted  for  its  success  in  the 
boldest  attempts  ever  made  by  human  ambition. 

But  in  their  civil  administration,  the  popes  followed  rlo 
such  uniform  or  consistent  plan.  There,  as  in  othfer  govern- 
ments, the  character,  the  passions,  anc^  the  interest  of  the 
person  who  had  the  supreme  direction  of  affairs,  occasioned 
a variation  both  in  objects  and  measures.  s few  prelates 
.reached  the  summit,  of  ecclesiastical  dignity  until  they  were 
far  advanced  in  life,  a change  of  mastersHvas  more  frequent 
in  the  papal  dominions  than  in  other  states,  and  the  political 
system  was,  of  course,  less  stable  and  permanent.  Every 
pope  was  eager^o  make  the  most  of  the  short  period,  during 
which,  he  had  the  prospect  of  enjoying  power  in  order  to  ag- 
grandize his  ow^  family,  and  to  attain  his  private  ends  ; and 
it  was  often  the  first  business  of  his  successor  to  undo  all  that 
he  had  dor$,  and  to  overturn  what  he  had  established. 

As  ecclesiastics  were  trained  to  pacific  arts,  and  early  ini- 
tiated in  the  mysteries  of  that  policy  by  which  the  court  of 
Rome  extended  or  supported  its  spiritual  dominion,  the 
popes  in  the  conduct  of  their  temporal  affairs  were  apt  to 
follow  the  same  maxims,  and  in  all  tljeir  measures  were 
more  ready  to  employ  the  refinements  of  intrigue,  than  the 
force  of  arms.  It  was  in  the  papal  court  that  address  and 
subdety  in  negociation  became  a science ; and  during  the 
VOL.  x. 
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sixteenth  century,  Rome  was  considered  as  the  school  m 
which  it  might  be  best  acquired.  , « 


s the  decorum  of  their  ecclesiastical  character  prevented^ 
the  popes  from  placing  themselves  ft  the  head  of  their  ar-' 
mies,  or  from  taking  the  command  in  person,  o/'  -he  mili- 
tary force  in  their  dominionf,  they  were  afraid  to  arm  their 
subjects ; and  in  all  their  operations,  whether  offensive  or 
defensive,  they  trusted  entirely  to  mercenary  troops. 

v 

As  their  power  and  dominions  could  not  descend  to  their 
posterity,  the  popes  were  less  solicitous  than  other  princes  to 
form  or  to  encourage  schemes  of  public  utility  and  improve- 
ment. T*heir  tenure  waf  only  for  a short  life  ; pretent  ad- 
vantage was  wnfit  they  chiefly  studied ; to  squeeze  and^o«*  41 
amass,  rather  than  to  meliorate,  ^rvas  their  object.  C*'hey 
erected,  perhaps,  some  work  of  ostentation,  to  remain  as  a 
monument* of  their  pontificate  ; they  round  it  necessary,  at 
some  times,  to  establish  useful  institutions,  in  order  to 
sooth  and  silence  the  turbulent  populace  of  Rome  ; but  plans 
of  general  benqfit  to  their  subjects,  framed  with  a view  to  fu-  , 
turity,  were  rarely  objects  of  attention , in  the  papal  polifw. 

The  patrimony  ofCat.  Peter  was  worse  governed  than  any 
part  oV  Europe  ; and  though  a generous  pontiff"  might  sus- 
pend for  a little,  or  counteract  the  effects  of  those  vices  which 
are  peculiar  to  the  administration  of  ecclesiastics  ; the  disease 
not  only  remained  without  remedy,  but  has  gone  on  increas- 
ing from  age  to  age ; and  the  decline  of  tlje  state  has  kept 
pace  with  its  progress. 

One  circumstance,  farther,  concerning  the  papal  govern- 
ment, is  so  singular  as  40  merit  attention.  As  the  spiritual 
supremacy  and  temporal  power  were  united  in  one  person, 
and  uniformly  aided  each  other  in  their  operations,  they  be- 
came so  blended  together  that  it  was  difficult  to  separate 
them,  even  in  imagination.  The  potentates,  who  found  it  ^ 
necessary  to  oppose  the  measures  which  the  popes  pursued  ^!j 
as  temporal  princes,  could  not  easily  divest  themselves  of 
the  reverence  which  they  imagined  to  be  due  to  them  as 
heads  of  the  church,  and  vicars  of  Jesus  Christ.  It  was 
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’ with  reluctance  that  they  could  be  brought  to  a rupture  with 
the"  head  the,  church  ; they  were?  unwilling  to  push  their 

operations  against  him  to  extremity ; they  listened  eagerly 
fo  the  first  overtures  of  accommodation,  and  were  anxious 
to  procure  it  almost  up^n  any  terms.  Their  consciousness 
of  this  Uicoura^ed  the  enterprising  pontiffs,  who  filled  the 
papal  throne  about  the  beginning  of  the  sixteenth  century,  to 
engage  in  'schemes  seemingly  the  most  extravagant.  They 
trusted,  that  if  their  temporal  power  was  noy  sufficient  to  car- 
ry them  through  with  success,  the  respect  paid  to  their  spi- 
ritual dignity  would  enable  them  to  extricate  themselves  with 
facility  and  with  honour d.  But  when  popes  came  to  take 
part  more  frequently  in  the  contests  among  princes,  and  to 
engage  ps* principals  or  auxiliaries  yr  every  war  kmdled  in 
Europe,  this  veneration  for  their  sacred  character  began  to 
abatSQ*  and  striking  instances  wall  occur  in  the  following 

History  of  its  being  almost  totally  extinct. 

a ' <i 

Of  all  the  Italian  powers,  the  republic^  of  Venice,  next  to 
the  papal  see,  was  most  connected  with  the  rest  of  Europe. 
The  rise  of  that  commonwealth,  during  tbj  inroads  of  the 
.Hyns  in  the  fifth  cejitury ; the  singular  situation  of  its  capi- 
tal in  the  small  isles  of  the  Adriatic  gulf  J and  the  more  sin- 
gular form  of  its  civil  constitution,  are  generally  knowfv  If 

d The  manner  in  which  Louis  XII.  of  France  undertook  and  carried  on 
war  against  JJliusHM.  remarkably  illustrates  this  observatio  n Louis  so- 
lemnly iconsulted  the  clergy  of  France,  whether  it  was  lawful  to  take  arms 
against  a pope  wh  ^Jiad  wantonly  kindled  war  in  Europe,  and  whom  nei- 
ther the  faith  of  treaties,  nor  gratitude  for  favours  received,  nor  the  deco- 
rum of  his  character,  could  restrain  from  the  most  violent  actions  to  which 
the  lust  of  pd^er  prompts  ambitious  princes.  Though  his  clergy  author- 
ised the-war;-  yet  Anne  of  Bretagne,  his  queen,  entertained  scruples  with 
regard  to  the  lawfulness  of  it.  The  king  h^self,  from  some  superstition 
of  the  same  kind,  carried  it  on  faintly  ; and,  upon  every  fresh  advantage, 
renewed  his  propositions  of  peace.  Mezeray,  Hist,  de  France,  fol.  edit. 
1685.  tom.  i.  852.  I shall  produce  another  proof  of  this  reverence  for  the 
papal  character,  still  more  striking.  Guicciardini,  the  most  sagacious, 
perhaps,  of  all  modern  historians,  and  the  boldest  in  painting  the  vices 
and  ambition  of  the  popes,  represents  the  death  of  Migliau,  a Spanish 
.officer,  who  was  killed  during  the  siege  of  Naples,  as  a punishment  inflict- 
ed on  him  by  Heaven,  on  account  of  his  having  opposed  the  setting  of 
Clement  VII.  at  liberty.  Guic.  Historia  d’ltalia.  Genev.  1645  Vol  ij 
lib.  18.  p.  467. 
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we  view  the  Venetian  government  as  calculated  for  the  orcter  ' 
of  nobles  alone,  its  institutions  may  Be  pronounced^  excellent ; 
the  deliberative,  legislative,  and  executive  powers,  are  so 
admirably  distributed  and  adjusted,  that  it  must  be  regarded, 
as  a perfect  model  of  political  wisdo(m.  But  if  we  consider, 
it  as  formed  for  a numerous  body  of  people  subjec/^-o  its  ju- 
risdiction, it  will  appear  a rynd  and  partial  aristocracy,  which 
lodges  all  power  in  the  hands  of  a few  members  of  the  com- 
munity, while  it  degrades  and  oppresses  the  rest. 

The  spirit  of  government,  in  a commonwealth  of  this  spe- 
cies, was,  of  course,  timid  and  jealous.  The  Venetian  no- 
bles distrusted  their  own  subjects,  and  were  afraid  of  allow- 
ing them  the  use  of  arn^s.  They  encouraged  atfiopg  them 
arts  of  industry  knd  commerce  ; they  employed  them  in  ma- 
nufactures and  in  navigation  | buy  never  admitted  thejp  itito 
t*ne  troops  which  the  state  kept  in  its  play.  The  military 
force  of  tile  republic  consisted  entirely  of  foreign  mercena- 
ries. The  command  of  these  was  never  trusted  to  noble 
Venetians,  lest  they  should  acquire  such  influence  over  the 
army,  as  miglpy  endanger  the  public  liberty;  or  become  ac- 
customed to  the  exercise  of  such  power,  as  would  make 
them  unwilling  tcf  ' return  to  the  condition  of  private  citi- 
zens/ A soldier  of  fortune  was  placed  at  the  head  of  the 
armies  of  the  commonwealth  ; and  to  obtain  that  honour,  was 
the  great  object  of  the  Italian  Condottieri , or  leaders  of  bands, 
who,  in  the  fifteenth  and  sixteenth  centuries,  Aiade  a trade 
of  war,  and  raised  and  hired  out  soldiers  to  different  states. 
But  the  same  suspicious  policy,  which  induced  the  Venetians 
to  employ  these  adventurers,  prevented  their  placing  entire 
confidence  in  them.  Two  noblemen,  appointed  by  the  senate, 
accompanied  their  army,  when  it  took  the  field,  with  the  ap- 
pellation of  Proveditori,  and,  like  the  field-deputies  of  the 
Dutch  republic  in  latter  times,  observed  all  the  motions  of 
the  general,  and  checked  and  controled  him  in  all  his  opera- 
tions. 

c 

A commonwealth,  with  such  civil  and  military  institu- 
tions, was  not  formed  to  make  conquests.  While  its  subjects 
were  disarmed,  and  its  nobles  excluded  from  military  com- 
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* lu-and,  it  carried  on  its  warlike  enterprises  with  great  disadvan- 
tage. This  ought  to  hdve  taught  the  V enetians  to  rest  satisfi- 
ed with  making  self-preservation,  and  the  enjoyment  of 
domestic  security,  the  objects  of  their  policy.  But  repub- 
J lies  are  apt  to  be  seduced  by  the  spirit  of  ambition,  as  well 
asking  ^ When  the  Venetians  so  far  forgot  the  interior  de- 
fects in  their  government  as  to^aim  at  extensive  conquests, 
the  fatal  blow,  which  they  received  in  the  war  excited  by  the 
league  of  Cambray,  convinced  them  of  the  imprudence  and 
danger  of  making  violent  efforts,  in  opposition  to  the  genius 
and  tendency  of  their  constitution. 

It  is  not,  however,  by  its  military,  but  by  its  naval  and 
l"  co*mmycial  power,  that  the  importance  of  the  V enfetian  com- 
1 monwealth  must  be  estimated,  the  latte*  constituted  the 
r?al,jo  rce  and  nerves  of  the  state.  The  jealousy  of  govern- 
ment did  not  extend  to  this  department.  Nothing  was  .»p- 
prehended  from  this*  quarter,  that  could  prove  formidable 
to  liberty.  The  senate  encouraged  the  nobles  to  trade,  and 
to  serve  on  board  the  fleet.  They  became  merchants  and 
admirals.  They  increased  the  wealth  of  their  country  by 
their  industry.  They  added  to  its  dominions,  by  the  va- 
lour with  which  they  conducted  its  naval  nrmaments. 

Commerce  was  an  inexhaustible  source  of  opulence  to 
the  Venetians.  All  the  nations  in  Europe  depended  upon 
them,  not*oni^  for  the  commodities  of  the  EAst,  but  for 
various  manufactures  fabricated  by  them  alone,  or  finished 
with  a dexterii^  and  elegance  unknown  in  other  countries. 
From  this  extensive  commerce,  the  state  derived  such  im- 
mense supplies,  as  concealed  those  vices  in  its  constitution 
which  I have  mentioned ; and  enabled  it  to  keep  on  foot  such 
armies,  as  were  not  only  an  over-match  for  the  force  which 
any  of  its  neighbours  could  bring  into  the  field,  but  were  suf- 
ficient to  contend,  for  some  time,  with  the  powerful  mo- 
narchs  beyond  the  Alps.  During  its  struggles  with  the  prin- 
ces united  against  it  by  the  league  of  tambray,  the  repub- 
lic levied  sums  which,  even  in  the  present  age,  would  be 
deemed  considerable  ; and  while  the  king  of  France  paid  the 
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exorbitant  interest  which  I have  mentioned  for  the  money  ' 
advanced  to  him,  and  the1  emperor,  eager  to  borrow,  but  * 
destitute  of  credit,  was  known  by  the  name  of  Maximilian 
the  Money-less , the  Venetians  raised  whatever  sums  they  ^ 
pleased,  at  the  moderate  premium  ofjive  in  the  hundred®.  < 

The  constitution  of  Florence,  was  perfectly  the  reverse  of 
the  Venetian.  It  partook  as  much  of  democratic^  turbu- 
lence and  licentiousness,  as  the  other  of  aristocratical  rigour. 
Florence  however,  was  a commercial,  not  a military  demo- 
cracy. The  nature  of  its  institutions  was  favourable  to  com- 
merce, and  the  genius  of  the  people  was  turned  towards  it. 

The  vast  wealth  which  the  family  of  Medici  had  acquired 
by  trade,  together  with  ^the  magnificence,  the  ^nfjosify, 
and  the  virtue  di  the  first  Cosmo,  gave  him  such  an  ascen- 
dant over  the  affections  as  well  as  tl^e  councils  of  his  coif^Uy- 
nfcn,  that  though  the  forms  of  popular  government  were 
preserved, ^though  the  various  departments  of  administration 
were  filled  by  magistrates  distinguished  by  the  ancient  names 
and  elected  in  the  usual  manner,  he  was  in  reality  the  head 
of  the  commonwealth  ; and  in  the  station  of  a private  citizen, 
he  possessed  supreme  authority.  Cosmo  transmitted  a cop-  . . 
siderable  degree  ofChis  power  to  his  decendants  ; and  during 
the  greater  part  of  the  fifteenth  century,  the  political  state 
of  Florence  was  extremely  singular.  The  appearance  of  ' 
republican  government'  subsisted,  the  people  were  passion- 
ately attached  to  it,  and  on  som«*occasions  contended  warm- 
ly for  their  privileges,  and  yet  they  permitted  a single  ‘fami- 
ly to  assume  the  direction  of  their  affairs,  ^almost  as  abso- 
lutely as  if  it  had  been  formally  invested  with  sovereign  pow- 
er. The  jealousy  of  the  Medici  concurred  with  the  com- 
mercial spirit  of  the  Florentines,  in  putting  the  military- 
force  of  the  republic  upon  the  same  footing  with  that  of  the 
other  Italian  states.  The  troops  which  the  Florentines  em- 
ployed in  their  wars,  consisted  almost  entirely  of  mercenary 
soldiers,  furnished  by  the  Condottieri , . or  leaders  of  bands, 
whom  they  took  into  their  pay.  ^ 

e Hist,  de  la  Ligue  fait  a Cambray,  par  M.  l'Abbe  du  Bos,  lib.  v.  Sandi 
Storia  Civil  Veneziana,  lib.  viii.  c.  16  p.  891,  &.c. 
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In  the  kingdom  of  Naples,  to  which  the  sovereignty  of 
thd  island  jof  Sijcily  was  annexed,  the  feudal  government  was 
established  in  the  same  form,  and  with  the  same  defects,  as 
,in  the  other  nations  of  Europe.  The  frequent  and  vifdent 
•revolutions  which  happened  in  that  monarchy  had  considera- 
bly incnAsed  th^ese  defects,  and  rendered  them  more  into- 
lerable. The  succession  tenth*  crown  of  Naples  had  been 
so  often  interrupted  or  altered,  and  so  many  princes  of  foreign 
blood  had,  at  different  periods,  obtained^  possession  of  the 
throne,  that  the  Neapolitan  nobility  had  lost,  in  a great  mea- 
sure, that  attachment  to  the  family  of  their  sovereigns,  as 
well  as  that  reverence  for  their  persons,  which,  in  other 
feudal  kingdoms,  contributed  to  set  some  bounds  to  the  en- 
\ croacb-he'nts  of  the  barons  upon  the  joyal  prerogative  and  pow- 
epj  At  the  same  time,  the  different  pretenders  to  the  crown, 
bein^ obliged  to  court  tb*  batons  who  adhered  to  them,  and 
on  whose  support  they  depended  for  the  success  of  their 
claims,  they  augmented  dieir  privileges  by  liberal  concessions, 
and  connived  at  their  boldest  usurpations*  Even  when  seated 
on  the  throne,  it  was  dangerous  for  a prince,  who  held  his 
sceptre  by  a disputed  title,  to  venture  on  'jfiy  step  towards 
, extending  his  own  p«pwer,  or  circumscribing  that  of  the  nobles. 

• From  all  these  causes,  the  kingdom  of  Naples  was  the 
most  turbulent  of  any  in  Europe,  and  the  authority  of  its 
monarchs  the^east  extensive.  Though  Ferdinand  I.  who 
begatjt  his  reign  in  the  yeaTbne  thousand  four  hundred  and 
sixty-eight,  att^jnpted  to  break  the  power  of  the  aristocracy; 
though  his  son  Alphonso,  that  he  might  crush  it  at  once  by 
cutting  off^the  leaders  of  greatest  reputation  and  influence 
among  the  ..Neapolitan  barons,  ventured  to  commit  one  of 
the  most  perfidious  and  cruel  actfons  recorded  in  history ; 
the  order  of  nobles  was  nevertheless  more  exasperated  than 
humbled  by  their  measures f.  The  resentment  which  these 
outrages  excited  was  so  violent,  and  the  power  of  the  male- 
content  nobles  was  still  so  formidable,  that  to  these  may  be 
ascribed,  in  a great  degree,  the  ease  and  rapidity  with  which 
Charles  VIII.  conquered  the  kingdom  of  Naples  g. 

f Giannone,  book  xxviii.  chap,  g.’vol.  ii.  p.  410,  &c. 
g Giannone,  ibid.  p.  414. 
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S in  ^ The  event  that  gave  rise  to  the  violent  contests  concerning 

the  succession  to  the  crown  of  Naples  and  Sicily,  which 

Stateofthe  brought  so  many  calamities  upon  these  kingdoms,  happened 
dispute  }n  the  thirteenth  century.  Upon  the  death  of  the  emperor  ^ 
the  right  S Frederic  II.  Manfred  his  natural  sor,  aspiring  to  the  Nea-* 

of  succes-  politan  throne,  murdered  his  brother  the  empercC'Oonrad 
•ion  to  the  * _ , ,,  . . . «-  * . , , 

crown.  (d  we  may  believe  contemporary  historians),  and  by  that 

a d.  1254.  crime  obtained  possession  of  ith.  The  popes,  from  their 
implacable  enmity  to  the  house  of  Swabia,  not  only  refused 
to  recognise  Manfred’s  title,  but  endeavoured  to  excite 
against  him  some  rival  capable  of  wresting  the  sceptre  out 
of  his  hand.  Charles,  count  of  Anjou,  the  brother  of  St. 
Louis  kin^rof  France,  undertook  this  ; and  he  received  fr^m 
the  popes  the  investiture  of  the  kingdom  of  NhpkJs  anc 
Sicily  as  a fief  held  of  the  Holy  See.  The  count  of  Anjou’s 
efforts  were  crowned  with  success  y Manfred  fell  in  bTlde ; 
and  he  took  possession  of  the  vacant  throne.  But  soon  after 
Charles  sullied  the  glory  which  he  had  acquired,  by  the  in- 
justice and  cruelty  with  which  he  put  to  death,  by  the  hands 
of  the  executioner,  Conradin,  the  last  prince  of  the  house 
of  Swabia,  andf,  he  rightful  heir  of  the  Neapolitan  crown. 
That  gallant  young  prince  asserted  his  title,  to  the  last,  wifh 
a courage  worthy  oV  a better  fate.  On  the  scaffold,  he  de- 
clared Peter,  at  that  time  prince,  and  soon  after  king  of  Ara- 
gon, who  had  married  Manfred’s  only  daughter,  his  heir ; 
and  throwing  his  glove  among  the  people,  he  entreated  that 
it  might  be  carried  to  Peter,  as  Ae  symbol  by  which  he  con- 
veyed all  his  rights  to  him1.  The  desire  of  avenging  the 
insult  offered  to  royalty,  by  the  death  of  Conradin,  concur- 
red with  his  own  ambition,  in  prompting  P eter  t(^  take  arms 
in  support  of  the  title  which  he  had  acquired.  . .From  that 
period,  during  almost  t\<o  centuries,  the  houses  of  Aragon 
and  Anjrou  contended  for  the  crown  of  Naples.  Amidst  a 
succession  of  revolutions  more  rapid,  as  well  as  of  crimes 
more  atrocious,  than  what  occur  in  the  history  of  almost  any 
other  kingdom,  monprchs,  sometimes  of  the  Aragonese  line, 
and  sometimes  of  the  Angevin,  were  seated  on  the  throne. 

h Struv.  Corp.  Hist.  Germ.  i.  481.  Giannone,  book  xvlii.  ch.  5. 
i Giannone,  book  xix,  ch.  4.  sect.  2. 
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At  length  the  princes  of  the  house  of  Aragon  obtained  such  s EC  T. 
firih  possession  of  this  long-disputed  inheritance,  that  they  ’ 
transmitted  it  quietly  to  a bastard  branch  of  their  family  k.  a.D.  1434. 

) _ » 

* The  race  of  the  Angevin  kings,  however,  was  not  extinct ; PreteT1‘th 

nor  haa  Aiey  relinquished  their  title  to  the  Neapolitan  crown.  French  and 
The  count  of  Maine  and  PrpvOnce,  the  heir  of  this  family,  Spanish 
conveyed’all  his  rights  and  pretensions  to  Louis  XI.  and  to 
his  successors.  Charles  VIII.  as  I hay^  already  related,  A.D.1494. 
crossed  the  Alps  at  the  head  of  a powerful  army  in  order  to 
prosecute  his  claim  with  a degree  of  vigour  far  superior  to 
that  which  the  princes  from  whom  he  derived  it  had  been 
capable  of  exerting.  The  rapid  progress  of  his  arms  in  Italy, 

^ as  weflas® the  short  time  during  w'ych  he  enjoyed  the  fruits 
of  his  success,  have  already  been  mentioned,  and  are  well 
kno'.eh.  Frederic,  the  V^eir  qj'  the  illegitimate  branch  of  the 
Aragonese  family,  soon  recovered  the  throne  of  which 
Charles  had  dispossessed  him.  Louis  XII.  and  Terdinand 
of  Aragon  united  against  this  prince,  ^whom  both,  though 
for  different  reasons,  considered  as  an  usurper,  and  agreed 
, to  divide  his  dominions  between  them.  F’-^deric,  unable  to  A. D.  1501. 
. resist  the  combined  monarchs,  each  of  whom  was  far  his 
superior  in  power,  resigned  his  sceptre.'  ^ Louis  and  Ferdi- 
nand, though  they  had  concurred  in  making  the  ednquest, 
differed  about  the  division  of  it;  and  from  allies  became 
enemies.  But  Gonsalvo  de  Cordova,  partly  by  the  exertion 
of  such  military  talents  as  give  him  a just  title  to  the  appella- 
tion of  the  Great  Captain , which  the  Spanish  historians  have 
bestow  ed  upon  him  ; and  partly  by  such  shameless  and  fre- 
quent violations , of  the  most  solemn  engagements,  as  leave 
an  indelible  stain  on  his  memory ; stripped  the  French  of  all 
that  they  possessed  in  the  Neapolitan  dominions,  and  secured 
the  peaceable  possession  of  them  to  his  master.  > These, 
together  with  his  other  kingdoms,  Ferdinand  transmitted  to 
his  grandson  Charles  V.  whose  right  to  possess  them  if  not 
altogether  uncontrovertible,  seems,  at^  least,  to  be  as  well 
founded  as  that  which  the  kings  of  France  set  up  in  opposi- 
tion to  it1. 

k Giannone,  book  xxvt.  ch.  2. 

1 Droits  des  Rois  de  France  au  Royaume  de  Sicile.  Mem.  de  Comin, 

Edit,  de  Fresnoy,  tom.  iv.  part.  ii.  p.  5. 
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A VIEW  OF  THE 


S Ein  T There  is  nothing  in  the  political  constitution,  or  interior 
' government  of  the  dutchy  of  Milan,  so  remarkable  as''  to 
State  of  require  a particular  explanation.  But  as  the  right  of  succes- 
the  dutchy  sio*  to  that  fertile  province  was  the  cause  or  the  pretext  ofj 
and  the  ’ almost  all  the  wars  carried  on  in  Italy  during  the  reign  of 

right  of  Charles  V.  it  is  necessary  to  trace  these  dispute/^to  their 

succession  ...  . , * 

to  it.  source,  and  to  inquire  mtd)  tfce  pretensions  of  the  various 

competitors. 

r 

Rise  and  During  the  long  and  fierce  contests  excited  in  Italy  by 
of  t^e  v;0]ence  0f  the  Guelf  and  Ghibelline  factions,  the  family 
putes  con-  of  Visconti  rose  to  great  eminence  among  their  fellow-citizens 
cerntng  Df  Milan.,  As  the  Visconti  had  adhered  uniformly  to  the  G^ii- 
belline  or  Imperial  interest,  they,  by  way  of  recompensef/eceiv-  j 
A. D.  1354.  ed  from  one  emperor,  the  dignity  of  perpetual  vicars  of  t£-e 
ejnpire  in  Italy  m : they  were^crealr  d,  by  another,  duCis  of 
A.D.1395.  Milan;  and,  together  with  that  tide,  the  possession  of  the 
city  and  its  territories  was  bestowed  upon  them  as  an  heredita- 
ry fief".  John,  kifig  of  France,  among  other  expedients 
for  raising  money,  which  the  calamities  of  his  reign  obliged 
him  to  employ, f pondescended  to  give  one  of  his  daughters 
in  marriage  to  John  Galeaz^o  Visconti,  the  first  duke  ff. 
Milan^from  whoi?i  he  had  received  considerable  sums. 
Valentine  Visconti,  one  of  the  children  of  this  mar- 
riage, married  her  cousin,  Louis,  duke  of  Orleans,  the 
only  brother  of  Charles  VI.  In  their  marriage-contract, 
which  the  pope  confirmed,  it^was  stipulated  that,  ,upon 
failure  of  heirs  male  in  the  family  df  Visconti,  the  dutchy 
of  Milan  should  descend  to  the  posterity  of  Valentine  and 
the  duke  of  Orleans.  That  event  took  place.  Tn  the  year 
one  thousand  four  hundred  and  forty-seven,  Bhilhx  Maria, 
the  last  prince  of  the  duc,al  family  of  Visconti,  died.  Vari- 
ous competitors  claimed  the  succession.  Charles,  duke  of 
Orleans,  pleaded  his  right  to  it,  founded  on  the  marriage- 
contract  of  his  mother  Valentine  Visconti.  Alfonso,  king 
of  Naples,  claimedt  it  in  consequence  of  a will  made  by 
Philip  Maria  in  his  favour.  The  emperor  contended  that, 
upon  the  extinction  of  male  issue  in  the  family  of  Visconti, 

m Petrarch  epist.  ap.  Struv.  Corp.  i.  625. 
n Leibnit.  Cod.  Jur;  Gent.  Diplora.  vol.  i.  25f. 
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thd  fief  returned  to  the  superior  lord,  and  ought  to  be  re- 
annexed  to,  the  empire.  ' The  people  of  Milan,  smitten  with 
the  love  of  liberty  which  in  that  age  prevailed  among  the 
^Italian  states,  declared  against  the  dominion  of  any  master, 
. ’and  established  a repub, 'yean  form  of  government. 


But  during  the  struggle  ajnppg  so  many  competitors,  the 
prize  for  which  they  contended  was  seized  by  one  from  whom 
none  of  them  apprehen&ed  any  danger.  Francis  Sforza,  the 
natural  son  of  Jacomuzzo  Sforza,  whom  his'  courage  and  abili- 
ties had  elevated  from  the  rank  of  a peasant  to  be  one  of  the 
most  eminent  and  powerful  of  the  Italian  Condottieri , having 
succeeded  his  father  in  the  command  of  the  adventurers  who 
toAow^  d liis  standard,  had  married  a natural  daughter  of  the 
last  duke  of  Milan.  Upon  this  shadow  of  a tihe  Francis  found- 
ed hb  i pretensions  to  the  dytchy,  which  he  supported  with  such 
talents  and  valour  1 as  placed  dim  at  last  on  the  ducal  throrlfe. 
The  virtues,  as  well  abilities,  with  which  he  governed,  in- 
ducing his  subjects  to  forget  the  defects  in  his  title,  he  trans- 
mitted his  dominions  quietly  to  his  son ; from  whom  they 
descended  to  his  grandson.  He  was  murdered  by  his  grand- 
liycle  Ludovico,  sumamed  the  Moor,  who  took  possession  of 
the  dutchy  ; and  his  right  to  if  was  confirmed  by  the  investi- 
ture of  the  emperor  Maximilian,  in  the  year  one  thousand 
four  hundred  and  ninety-four0. 


SECT 

III. 


Louis  Xl.'who  took  pleasure  in  depressing  thfe  princes  of 
the  blood,  and  who  admired  the  political  abilities  of  Francis 
Sforza,  would  not  permit  the  duke  of  Orleans  to  take  any 
step  in  prosecution  of  his  right  to  the  dutchy  of  Milan.  Lu- 
dovico the  Moor  kept  up  such  a close  connexion  with  Charles 
VIII.  that,  during  the  greater  parf^of  his  reign,  the  claim  of 
the  family  of  Orleans  continued  to  lie  dormant.  But  when 
the  crown  of  France  devolved  on  Louis  XII.  duke  of  Or- 
leans, he  instantly  asserted  the  rights  of  his  family  with  the 
ardour  which  it  was  natural  to  expect,  and  marched  at  the 
head  of  a powerful  army  to  support  them.  Ludovico  Sfor- 
za, incapable  of  contending  with  such  a rival,  was  stripped  of 

o Ripalin.  Hist.  Mediol.  lib.  vi.  654.  ap.  Struv.  Corp.  i,  930.  Du  Mont 
Corps  Diplom.  tom.  iii.  p.  ii.  333.  ibid. 
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all  his  dominions  in  the  space  of  a few  days.  The  king', 
clad  in  the  ducal  robes,  entered  Milan  in  triupiph  ^ and  scion 
after,  Ludovico,  having  been  betrayed  by  the  Swiss  in  his 
pay*  was  sent  a prisoner  into  France,  and  shut  up  in  the  cas- 
tle of  Loches,  where  he  lay  unpitied  during  the  remainder  of 
his  days.  In  consequence  of  one  of  the  singular  resolutions 
which  occur  so  frequently  in $h$=  history  of  the  Milanese,  his 
son  Maximilian  Sforza  was  placed  on  the  ducal  throne,  of 
which  he  kept  possession  during  the  reign  of  Louis  XII. 
But  his  successor  Francis  I.  was  too  high-spirited  and  en- 
terprising tamely  to  relinquish  his  title.  As  soon  as  he  was 
seated  upon  the  throne,  he  prepared  to  invade  the  Milanese  ; 
and  his  right  of  succession  to  it  appears,  from  this  detail,  to 
have  been*  more  natural  apd  more  just  than  that  of ‘any.;, other 
competitor.  1 

I C’ 

'it  is  unnecessary  to  enter  into  any  detail  with  respect  to 
the  form  of  government  in  Genoa,  Paihna,  Modena,  and  the 
other  inferior  states^  of  Italy.  Their  names,  indeed,  will 
often  occur  in  the  following  history.  But  the  power  of  these 
states  themselve^y  was  so  inconsiderable,  that  their  fate  de- 
pended little  upon  their  own  efforts  ; and  the  frequent  revo- 
lutions which  they  ifltderwent,  were  brought  about  rather  by 
the  opelations  of  the  princes  who  attacked  or  defended  them, 
than  by  any  thing  peculiar  in  their  internal  constitution. 


( 


/ 


Of  the  gfeat  kingdoms  on  this#>ide  of  the  Alps,  Spain  is  one 
the  most  considerable  ; and  as  it  was  the  hereditary  domain 
of  Charles  V.  as  well  as  the  chief  source  of^nis  power  and 
wealth,  a distinct  knowledge  of  its  political  constitution  is  of 
capital  importance  towards  understanding  the  transactions  of 
his  reign. 

The  Sandals  and  Goths,  who  overturned  the  Roman 
power  in  Spain,  established  a form  of  government  in  that 
country,  and  introduced  customs  and  laws,  perfecdy  similar 
to  those  which  were  established  in  the  rest  of  Europe  by  the 
other  victorious  tribes  which  acquired  settlements  there. 
For  some  time,  society  advanced,  among  the  new  inhabitants 
of  Spain,  by  the  same  steps,  and  seemed  to  hold  the  same 
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course,  as  in  other  European  nations.  To  this  progress,  a 
sud’den  stc-p  was  put  by  the  invasion1  of  the  Saracens  or  Moors 
from  Africa.  The  Goths  could  not  withstand  the  efforts  of 
jheir  enthusiastic  valour,  which  subdued  the  greatest  part  of 
'Spain,  with  the  same  impetuous  rapidity  that  distinguishes 
all  the  operations  of  their  arms.  The  conquerors  introduced 
into  the  country  in  which  they  ryttled,  the  Mahometan  reli- 
gion, the  Arabic  language,  the  manners  of  the  East,  together 
with  that  taste  for  the  arts,  and  that  love^  of  elegance  and 
splendour,  which  the  caliphs  had  begun  to  cultivate  among 
their  subjects. 

Such  Gothic  nobles  as  disdained  to  submit  to  the  Moor- 
ish yc be, '’fled  for  refuge  to  the  inaccessible  mountains  of 
Ajturias.  There  they  comforted  themselves  with  enjoying 
the  Ulercise  of  the  Chris^an  religion,  and  with  maintaining 
the  authority  of  ti'feir  ancient  laws.  Being  joined  by  mahy 
of  the  boldest  and  nfost  warlike  among  their  cdlmtrymen, 
they  sallied  out  upon  the  adjacent  settlements  of  the  Moors 
in  small  parties  ; but  venturing  only  upon  short  excursions  at 
first,  they  were  satisfied  with  plunder  and  ypvenge  without 
thinking  of  conquest.  By  degrees,  their  strength  increased, 
their  views  enlarged,  a regular  government  was  established 
among  them,  and  they  began  to  aim  at  extending  theft-  terri- 
tories. While  they  pushed  on  their  attacks  with  the  unre- 
mitting ardour  excited  by  zeal  for  religion,  by  the  desire  of 
vengeance, ‘ancf  by  the  hope-of  rescuing  their  country  from 
oppression ; while  they  conducted  their  operations  with  the 
courage  natural  to  men  who  had  no  other  occupation  but 
war,  and  who  w?re  strangers  to  all  the  arts  which  corrupt 
or  enfeeble  .die  mind ; the  Moors  gradually  lost  many  of  the 
advantages  to  which  they  had  beet)  indebted  for  their  first 
success.  They  threw  off  all  dependence  on  the  r^lphs  p ; 
they  neglected  to  preserve  a close  connexion  with  their  coun- 
trymen in  Africa ; their  empire  in  Spain  was  split  into  many 
small  kingdoms ; the  arts  which  they  cultivated,  together 
with  the  luxury  to  which  these  gave  rise,  relaxed,  in  some 
measure,  the  force  of  their  military  institutions,  and  abated 

*•  p Jos.  Sim.  Assemanni  Histor.  Ital.  Scriptores,  vol.  iii.  p.  135. 
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the  vigour  of  their  warlike  spirit.  The  Moors,  however, 
continued  still  to  be  a gall'dnt  people,  and  pos^esse^k  great  re- 
sources. According  to  the  magnificent  style  of  the  Spanish  his- 
torians, eight  centuries  of  almost  uninterrupted  war  elapsed,  ^ 
and  three  thousand  seven  hundred  babies  were  fought,’ before  * 
the  last  of  the  Moorish  kingdoms  in  Spain  submitt/iJ  to  the 
Christian  arms. 


As  the  Christians  made  their  conquests  upon  the  Maho- 
metans at  various  periods,  and  under  different  leaders,  each 
formed  the  territory  which  he  had  wrested  from  the  common 
enemy,  into  an  independent  state.  Spain  was  divided  into 
almost  as  many  separate  kingdoms  as  it  contained  provinces ; 
in  each  city  of  note,  a petty  monarch  established  his  ^iroiSe^ 
and  assumed  all  lue  ensigns  of  royalty.  In  a series  of  years, 
however,  by  the  usual  events  of  intermarriages,  or  s^cls- 
sibh,  or  conquest,  all  these  inferior  principalities  were  annex- 
ed to  the  if.ore  powerful  kingdoms  of  Castile  and  of  Aragon. 
At  length,  by  the  fortunate  marriage  of  Ferdinand  and  Isa- 
bella, the  former  the  hereditary  monarch  of  Aragon,  and  the 
latter  raised  to  t^e  throne  of  Castile  by  the  affection  of  her 
subjects,  all  the  Spanish  crowns  were  united,  and  descended 
in  the  same  line.  C) 

C 


From  this  period  the  political  constitution  of  Spain  began 
to  assume  a regular  and  uniform  appearance  ; the  genius  of  its 
government'  may  be  delineated^  and  the  pro£res&  of  its  laws 
and  manners  may  be  traced,  with  certainty.  Notwithstand- 
ing the  singular  revolution  which  the  invasion  of  the  Moors 
occasioned  in  Spain,  and  the  peculiarity  of  its  fate,  in  being 
so  long  subject  to  the  Mahometan  yoke,  the  customs  intro- 
duced by  the  Vandals  ar$d  Goths  had  taken  such  deep  root, 
and  weri^  so  thoroughly  incorporated  with  the  frame  of  its  go- 
vernment, that  in  every  province  which  the  Christians  reco- 
vered from  the  Moors,  we  find  the  condition  of  individuals, 
as  well  as  the  political  constitution,  nearly  the  same  as  in 
other  nations  of  Europe.  Lands  were  held  by  the  same 
tenure  ; justice  was  dispensed  in  the  same  form  ; the  same 
privileges  were  claimed  by  the  nobility ; and  the  same  pow- 
er exercised  by  the  Cortes,  or  general  assembly  of  the  king- 
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clom.  Several  circumstances  contributed  to  secure  this  per-  SECT, 
manence  ef  the  feudal  institutions  in  Spain,  notwithstanding  ln' 
the  conquest  of  the  Moors,  which  seemed  to  have  overturn-  which  ren 
jed  them.  Such  of  the  Spaniards  as  preserved  their  indepen-  ders  their 

*dence,  adhered  to  therd  ancient  customs,  not  only  from  at-  state  ‘P 

J some  de- 

tachment/to  th'jm,  but  out  of  antipathy  to  the  Moors,  to  greesimi- 

whose  ideas  concerning  property  and  government  these  cus- 
toms  were  totally  repugnant.  Even  among  the  Christians,  nations  of 
who  submitted  to  the  Moorish  conqueror^*  and  consented  to  EuroPe- 
become  their  subjects,  ancient  customs  were  not  entirely 
^ abolished.  They  were  permitted  to  retain  their  religion, 
their  laws  concerning  private  property,  their  forms  of  admi- 
~pjering  justice,  and  their  mode  of  levying  taxes.  , The  fol- 
lowers bf  Mahomet  are  the  only  eiJthusiasts  who  have  unit- 
edjthe  spirit  of  toleration  with  zeal  for  making  proselytes, 
and  \>  ho,  at  the  s|me  tir.Je  thyj  they  took  arms  to  propagafp 
the  doctrine  of  their  Prophet,  permitted  such  as  would  not 
embrace  it,  to  adhere  to  their  own  tenets,  and  to  practise 
their  own  rites.  To  this  peculiarity  i,i  the  genius  of  the 
Mahometan  religion,  as  well  as  to  the  desire  which  the 
Moors  had  of  reconciling  the  Christians  A>  their  yoke,  it 
v as  owing  that  the  ancient  manners  and  laws  in  Spain  sur- 
vived the  violent  shock  of  a conquest,  and  were  permitted 
to  subsist,  notwithstanding  the  introduction  of  a new  reli- 
gion and  a new  form  of  government  into  that  country.  It  is 
obvious,  frcynvajl  these  particulars,  that  the  Christians  must 
have  found  it  extremely  easy  tb  re-establish  manners  and  go- 
vernment on  tht\r  ancient  foundations,  in  those  provinces  of 
Spain  which,  they  wrested  successively  from  the  Moors. 

A considerable  part  of  the  people  retained  such  a fondness 
for  the  customs,  and  such  a reverence  for  the  laws  of  their 
ancestors,  that,  wishing  to  see  theih  completely  restored, 

/ they  were  not  only  willing  but  eager  to  resume  the  former, 
and  to  recognise  the  authority  of  the  latter.  ) 

But  though  the  feudal  form  of  government,  with  all  the  Certain  pe- 
institutions  which  characterise  it,  was  thus  preserved  entire  ferities 
in  Castile  and  Aragon,  as  well  as  in  all  the  kingdoms  which  constitu- 
depended  on  these  crowns,  there  were  certain  peculiarities  in  J10n  an(* 
'"“their  political  constitutions,  which  distinguish  them  from 
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SECT,  those  of  any  other  country  in  Europe.  The  royal  preroga- 

tive,  extremely  limited  in  every  feudal  kingdonf,  was  £ir- 

The  prero-  cumscribed,  in  Spain,  within  such  narrow  bounds,  as  reduc- 
gative  ecl<he  power  of  the  sovereign  almost  to  nothing.  The  pri-| 
ecTandthe  vileges  of  the  nobility  were  great  in  proportion,  and'extend-* 
immunities  ed  so  far,  as  to  border  on  absolute  independence.  ^'1  he  im- 
pfemore  °"  munities  of  the  cities  weref'likewise  greater  than  in  other 
extensive,  feudal  kingdoms,  they  possessed  considerable  influence  in 
the  Cortes,  and  tfy.y  aspired  at  obtaining  more.  Such  a state 
of  society,  in  which  the  political  machine  was  so  ill  adjusted, 
and  the  several  members  of  the  legislature  so  impi'operly 
balanced,  produced  internal  disorders  in  the  kingdoms  of 
Spain,  wtych  rosebevoncl  the  pitch  of  turbulence  and  anarftyT 
usual  under  the  feudal  government.  The  whole  tefcour  oi( 
the  Spanish  history  confirms  the  truth  of  this  observation  : 
^nd  when  the  mutinous  spirj- , tof  .vhich  ^the  genius  oC  their 
policy  gave  birth  and  vigour,  was  no  longer  restrained  and 
overawed  by  the  immediate  dread  of  the  Moorish  arms,  it 
broke  out  into  mo*.e  frequent  insurrections  against  the  go- 
vernment of  their  princes,  as  well  as  more  outrageous  in- 
sults on  their  dignity,  than  occur  in  the  annals  of  any  other 
country.  These  were  accompanied  at  some  times  with  nwe 
liberaj  sentiments  concerning  the  rights  of  the  people,  at 
other  times  with  more  elevated  notions  concerning  the  pri- 
vileges of  the  nobles,  than  were  common  in  other  nations. 


# 


I 


Instances 
of  this. 


A.D.1462. 


0 


In  the  principality  of  Catalonia,  which  was  annexed  to 
the  kingdom  of  Aragon,  the  impatience  t^f  the  people  to 
obtain  the  redress  of  their  grievances  having  prompted  them 
to  take  arms  against  their  sovereign  John  II.ty:hey,  by  a 
solemn  deed,  recalled  the  oath  of  allegiance  which'they  had  * 
sworn  to  him,  declared'  him  and  his  posterity  to  be  unwor- 
thy of  «,he  throne p,  and  endeavoured  to  establish  a republi-  *.  ) 

can  form  of  government,  in  order  to  secure  the  perpetual 
enjoyment  of  that  liberty,  after  which  they  aspired q.  Nearly 
about  the  same  period,  the  indignation  of  the  Castilian  no- 


p Zurita  Annalesde  Arag.  tom.  iv.  113.  115,  &c. 

q Ferreras  Hist.  d’Espagne,  tom.  vii.  p.  92.  P.  Orleans  Revol. 
d’Espagne,  tom.  iii.  p.  155.  L.  Marinseus  Siculus  de  Reb  Hispan.  apud 
Schotti  Script.  Hispan.  fol.  429. 
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bility  against  the  weak  and  flagitious  administration  of  SECT. 
Henry  IV.'  having  led  them  to  combine  against  him,  they  II1- 
arrogated,  as  one  of  the  privileges  belonging  to  their  order, 

>the  right  of  trying  and  of  passing  sentence  on  their  sove- 
reign.That  the  exerJise  of  this  power  might  be  as  public 
and  solemn,  as  ^he  pretension  to  it  was  bold,  they  summoned 
all  the  nobility  of  their  pal.y  o meet  at  Avila;  a spacious  AD.  1455. 
theatre  was  erected  in  a plain,  without  the  walls  of  the  town ; 

1 an  image,  representing  the  king,  was  seated  on  a throne, 

v clad  in  royal  robes,  with  a crown  on  its  head,  a sceptre  in 

/ its  hand,  and  the  sword  of  justice  by  its  side.  The  accu- 
sation against  the  king  was  read,  and  the  sentence  of  depo- 

-i^ion  was  pronounced,  in  presence  of  a numerous  assem- 
'*•  bly.  At  the  close  of  the  first  article  of  the  charge,  the  arch- 
fj^hop  of  Toledo  advanced,  and  tore  the  croVn  from  the  head 
of  thh  image ; at  the  r’pse  of  the  second,  the  Conde  de 
Placentia  snatched  the  sword  of  justice  from  its  side  ^at 
the  close  of  the  third,  the  Conde  de  BeneveAte  wrested 
the  sceptre  from  its  hand  ; at  the  close  of  the  last,  Don  Die- 
go Lopes  de  Stuniga  tumbled  it  headlong  from  the  throne. 

At  the  same  instant,  Don  Alfonso,  Henry’s  brother,  was 
proclaimed  king  of  Castile  and  Leon  in  his  steadr. 

c:> 

The  most  daring  leaders  of  faction  would  not  l/flve  ven- 
tured on  these  measures,  nor  have  conducted  them  with  such 
public  cer^mgny,  if  the  sentiments  of  the  people  concerning 
- 4 $fee^oyal  dignity  had  not  been  so  formed  by  the  laws  and 
policy,  to  wb/<j:h  they  were  accustomed  both  in  Castile  and 
Catalonia,  as  prepared  them  to  approve  of  such  extraordi- 
nary proceedings,  or  to  acquiesce  in  them. 

In  Aragon,  the  form  of  govern  nent  was  monarchical,  but  The  con- 
1 the  genius  and  maxims  of  it  were  purely  republican.  The  st“uuon 
kings,  who  were  long  elective,  retained  only  the  shadow  of  ernmem  of 
power  ; the  real  exercise  of  it  was  in  the  Cortes  or  parlia-  Ar?  J°n- 
ment  of  the  kingdom.  This  supreme  assembly  was  com- 
posed of  four  different  arms  or  members.  The  nobility  of 
The  equestrian  order,  or  nobility  of  the 

r Marian.  Hist.  lib.  xxiii.  c.  9. 
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second  class.  The  representatives  ,of  the  cities  and  towns, 
whose  right  to  a place  in  the  Cortes,  if  we  may%ive  credit 
fO  the  historians  of  Aragon,  was  coeval  with  the  constitu- 
tion. The  ecclesiastical  order,  composed  of  the  dignitaries 
of  the  church,  together  with  the,  representatives  of  the  in-’, 
ferior  clergy s.  No  law  could  pass  in  this  ^sembl^'without 
the  assent  of  every  single  irf-  nicer  who  had  a right  to  vote1. 
Without  the  permission  of  the  Cortes,  no  tax  could  be  im- 
posed ; no  war  ccydd  be  declared ; no  peace  could  be  con- 
cluded ; no  money  could  be  coined  ; nor  could  any  alteration 
be  made  in  the  current  specie ".  The  power  of  reviewing 
the  proceedings  of  all  inferior  courts,  the  privilege  of  in- 
specting every  department  of  administration,  and  the  ri^-Iy- 
of  redressing  all  grievaqr.es,  belonged  to  the  C of  test-  Nor  ( 
did  those  who  conceived  themselves  to  be  aggrieved,  ad- 
dress the  Cortes  in  the  humbl^-tone*  of  supplicants,  andTpeti- 
tion  for  redress  ; they  demanded  it  as  the  oirthright  of  free- 
men, and  required  the  guardians  of  their  liberty  to  decide 
with  respect  to  th^  points  which  they  laid  before  them x. 
This  sovereign  court  was  held  during  several  centuries,  every 
year;  but  inconsequence  of  a regulation  introduced  about  . 
the  beginning  of  the  fourteenth  century,  if  was  convoked  frofs  ■ 
that  period  only  once  in  two  years.  After  it  was  assembled, 
the  king  had  no  right  to  prorogue  or  dissolve  it  without  its 
own  consent ; and  the  session  continued  forty  days y. 


* X:  t V <L 

Not  satisfied  with  having  erected  such  formidable  b&jcriere  . 
against  the  encroachments  of  the  royal  pf'wogative,  nor 
willing  to  commit  the  sole  guardianship  of  their diberties  en- 
tirely to  the  vigilance  and  authority  of  an  assembj’s,  similar 
to  the  diets,  states-general,and  parliaments,  in  which  the  other 
feudal  nations  have  placed  so  much  confidence,  the  Arago- 
nese hadcecourse  to  an  institution  peculiar  to  themselves,  and 
elected  a Justiza  or  supreme  judge.  This  magistrate,  whose 


s Forma  de  Celebrar.  C»  -tes  en  Aragon,  por  Geron.  Martel, 
t Martel,  ibid.  p.  2. 

u Hier.  Blanca  Comment.  Rer.  Aragon,  ap.  Schot.  Script.  Hispau. 
vol.  iii.  p.  750. 

x Martel.  Forma  de  Celebr.  p.  2. 
y Hier.  Blanca  Comment.  763. 
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office  bore  some  resemblance  to  that  of  the  Ephori  in  ancient 
Sparta,  acted  as  the  protector  of  t;he  people,  and  the  comp- 
troller of  the  prince.  The  person  of  the  Justiza  was  sacred, 
his  power  and  jurisdiction  almost  unbounded.  He  was  the 
} supreme  interpreter  of  the  laws.  Not  only  inferior  judges, 
but  tb~  kings  themselves,  were  bound  to  consult  him  in  every 
doubtful  case,  =*And  to  receive  his  responses  with  implicit  de- 
ference*^ An  appeal  lay  to  him  from  the  royal  judges,  as 
well  as  from  those  appointed  by  the  barons  within  their  respec- 
tive territories.  Even  when  no  appeal  Was  made  to  him,  he 
could  interpose  by  his  own  authority,  prohibit  the  ordinary 
judge  to  proceed,  take  immediate  cognizance  of  the  cause 
himself,  and  remove  the  party  accused  to  the  Manifestation , 
, u?  prisonof  the  state,  to  which  no  person  had  access  but  by 
his  permission.  His  power  was  exerted  vj$h  no  less  vigour 
add  ejfect  in  superintending  the  administration  of  government, 
than  in  regulating 'the  course -Jf  justice.  It  was  the  preroga- 
tive of  the  Justiza  torinspect  the  conduct  of  the,, king.  He 
had  a title  to  review  all  the  royal  proclamations  and  patents, 
and  to  declare  whether  or  not  they  wfere  agreeable  to  law, 
and  ought  to  be  carried  into  execution.  He,  by  his  sole  au- 
thority, could  exclude  any  of  the  king’s  ministers  from  the 
conduct  of  affairs, J and  call  vrrdm  to  ar^wer  for  their  mal- 
administration. Pie  himself  was  accountable  to  thj  Cortes 
only,  for  the  manner  in  which  he  discharged  the  duties  of 
this  high  office  ; and  performed  functions  of  the  greatest  im- 
fp'6rtance-< fhae^coukl  be  committed  to  a subject  [L2H] z. 


It  is  evident,  from  a bare  enumeration  of  the  privileges 
of  the  Aragonese  Cortes,  as  well  as  of  the  rights  belonging 
to  the  Juoiiza,  that  a veiy  small  portion  of  power  remained 
in  the  hands  of  the  king.  The  Aragonese  seem  to  have 
been  solicitous  that  their  monarchs^ should  know  and  feel  this 
state  of  impotence,  to  which  they  were  reduced.  1 Even  in 
swearing  allegiance  to  their  sovereign,  an  act  which  ought 
naturally  to  be  accompanied  with  professions  of  submission 

o 

* Blanca  has  preserved  two  responses  of  the  Justiza  to  James  II.  who 
reigned  towards  the  close  of  the  thirteenth  century,  Blanca  74$. 

z Hier.  Blanca  Comment,  p.  747 — 755. 
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s ^ ^ T-  and  respect,  they  devised  an  oath,  in  such  a form,  as  to  /e. 


Constitu- 
tion and 
govern- 
ment of 
Castile. 


‘We,”  s^id 


remind  him  of  his  dependence  on  hi§  subjects, 
the  Justiza  to  the  king  in  name  of  his  high-spirited  barons, 

“ who  are  each  of  us  as  good,  and  who  are  altogether  more 
powerful  than  you,  promise  obedience  to  your  government,^ 
if  you  maintain  our  rights  and  liberties ; but  if  n£:  not.” 
Conformably  to  this  oath,  thev  established  it  a fundamental 
article  in  their  constitution,  that  if  the  king  should  violate 
their  rights  and  privileges,  it  was  law  Ail  for  the  people  to  dis- 
claim him  as  their  sovereign,  and  to  elect  another,’ even  though 
a heathen,  in  his  place a.  The  attachment  of  the  Aragonese 
to  this  singular  constitution  of  government  was  extreme,  and 
their  respect  for  it  approached  to  superstitious  veneration  [II]. 

In  the  preamble  to  one  of  their  laws,  they  declare, , that  su?I:/ 
was  the  barrenness  of  their  country,  and  the  poverty  of  the  ^ 


inhabitants,  that,  if  it  were  not  on  account  of  the  liberties  3y 


wifich  they  were  distinguishecfVrom  other  'stations,  the  people 
would  abandon  it,  and  go  in  quest  of'G  setdement  to  some 


more  fruitful  region 1 


In  Castile,  tl^re  were  not  such  peculiarities  in  the  form 
of  government,  as  to  establish  any  remarkable  distinction 
between  it  and  that* of  the  other  European  nations.  The  - 
executive  part  of  government  was  committed  to  the  king, 
but  with  a prerogative  extremely  limited.  The  legislative 
authority  resided  in  the  Cortes,  which  was  composed  of  the 
nobility,  the?  dignified  ecclesiastics,  and  the  rtpr t^ntativ A 
of  the  cities.  The  assembly  of  the  Cortes  in  Castile  was’ 
very  ancient,  and  seems  to  have  been  almost  cCieval  with  the 
constitution.  The  members  of  the  three  different  orders, 
who  had  a right  of  suffrage,  met  in  one  place,  anci^ deliberat- 
ed as  one  collective  body^  the  decisions  of  which  were  re- 
gulated by  the  sentiments  of  the  majority.  The  right  of 
imposing  taxes,  of  enacting  laws,  and  of  redressing  grievances, 
belonged  to  this  assembly ; and  in  order  to  secure  the  assent 
of  the  king  to  such  statutes  and  regulations  as  were  deemed 
salutary  or  beneficial'  to  the  kingdom,  it  was  usual  in  the 


a Hier.  Blanca  Comment.  720. 

[II]  NOTE  XXXII, 


b Hier.  Blanca  Com.  p.  751. 


STATE  OF  EUROPE. 


125 


Cortes  to  take  no  step  towards  granting  money,  until  all 
business  relative  to  the"  public  welfare  was  concluded.  The 
representatives  of  cities  seem  to  have  obtained  a seat  veiy 
early  in  the  Cortes  of  Castile,  and  soon  acquired  such  influ- 
Kr  ence  a^d  credit,  as  were  very  uncommon,  at  a period  when  the 
splend  _rr  and  pre-eminence  of  the  nobility  had  eclipsed  or  de- 
pressed all  other  orders  of  men.  The  number  of  members 
from  cities  bore  such  a proportion  to  that  of  the  whole  collect- 
i ive  body,  as  rendered  Mem  extremely  respectable  in  the  Cortes 
[KK].  The  degree  of  consideration,  which  they  possessed 
)J  in  the  state,  may  be  estimated  by  one  event.  Upon  the  death 
of  John  I.  a council  of  regency  was  appointed  to  govern  the 
kingdom  during  the  minority  of  his  son.  It  was  composed 
»'• 0*  an  reqnal  number  of  noblemen,  and  of  deputies  chosen 
by  the  cities ; the  latter  were  admitted  tens  the  same  rank, 
axid  tqvested  with  the  sayne  powers,  as  prelates  and  grandees 
of  the  first  order  5 But  though  the  members  of  communi- 
ties in  Castile  were  elevated  above  the  condition  wherein 
they  were  placed  in  other  kingdoms  of  Europe  ; though  they 
had  attained  to  such  political  importance,  that  even  the  proud 
and  jealous  spirit  of  the  feudal  aristocracy  could  not  exclude 
them  from  a considerable  share  in  government;  yet  the 
nobles,  notwithstanding  thes'e  acquisiticejis  of  the  commons, 
continued  to  assert  the  privileges  of  their  order,  in -opposi- 
tion to  the  crown,  in  a tone  extremely  high.  There  was  not 
any  body  of  nobility  in  Europe  more  distinguished  for  in- 
f^pende-^F  of  spirit,  haughtiness  of  deportment,  a'fid  bold  pre- 
hensions, than  that  of  Castile.  The  history  of  that  monarchy 
affords  the  mosc  striking  examples  of  the  vigilance  with  which 
they  observe'd,  and  of  the  vigour  with  which  they  opposed,  eve- 
ry measure  of  their  kings,  that  tended  to  encroach  on  then- 
jurisdiction,  to  diminish  their  dignity,  or  to  abridge  their 
« power.  Even  in  their  ordinary-  intercourse  with  their  mo- 
l narchs,  they  preserved  such  a consciousness  of  their  rank, 
that  the  nobles  of  the  first  order  claimed  it  as  a privilege  to 
be  covered  in  the  royal  presence,  and  approached  their  sove- 
reigns rather  as  equals  than  as  subjects. 

c Marian.  Hist.  lib.  xviii.  c.  15. 
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The  constitutions  of  the  subordinate  monarchies,  which  * 
depended  on  the  crowns  of  Castile  'and  Aragon,  nearly  Re- 
sembled those  of  the  kingdoms  to  which  they  were  annexed. 

In  all  of  them,  the  dignity  and  independence  of  the  nobles 
were  great;  the  immunities  and  poy/er  of  the  cities  were^ 
considerable.  0 ^ - 

« 

An  attentive  observation  of  the  singular  situation,  of  Spain, 
as  well  as  the  various  events  which  occurred  there,  from  the 
invasion  of  the  Moors  to  the  union  of  its  kingdoms  under 
Ferdinand  and  Isabella,  will  discover  the  causes  to  which 
all  the  peculiarities  in  its  political  constitution  I have  pointed 
out,  ought  to  be  ascribed. 


a . * 

As  the  provides  of  Spain  were  wrested  from  the  Maho- 
metans gradually  and  with  difficultv,  the  nobles  who  foj^\v?d 
th'£  standard  of  any  eminent  leader  in  the^fe  wars,  conquered 
not  for  hiili  alone,  but  for  themselves.  They  claimed  a 
share  in  the  lands  which  their  valour  had  won  from  the 
enemy,  and  their  prosperity  and  power  increased,  in  pro- 
portion as  the  territory  of  the  prince  extended. 


During  their  p&petual  wars  with  the  Moors,  the  mo- 


narchs  '6f  the  several  kingdoms  in  Spain  depended  so  much 
on  their  nobles,  that  it  became  necessary  to  conciliate  their 
good-will  by  successive  grants  of  new  honours  and  privileges. 
By  the  tim£  that  any  prince  co'ild  establish  his  d‘oi>inion  n 
a conquered  province,  the  greater  part  of  the  territory  was1 
parcelled  out  by  him  among  his  barons,  wit!?  such  jurisdic- 
tion and  immunities  as  raised  them  almost  to  soverei  gn  power. 


At  the  same  time,  the  kingdoms  erected  in  so  many  dif- 
ferent comers  of  Spain,  were  of  inconsiderable  extent.  The 
petty  monarch  was  but  little  elevated  above  his  nobles. 
They,  feeling  themselves  to  be  almost  his  equals,  acted  as 
such  ; and  could  not  look  up  to  the  kings  of  such  limited  do- 
mains with  the  same  reverence  that  the  sovereigns  of  the  great 
monarchies  in  Europe  were  viewed  by  their  subjects  [LL]. 
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While  these  circumstances  concurred  in  exalting  the  no- 
bility, and  in  depressing  the  royal  authority,  there  were  other 
causes  which  raised  the  cities  in  Spain  to  consideration  and 
. power.  i 

As  the  open-  country,  during  the  wars  with  the  Moors, 
was  perpetually  exposed  to  tire  excursions  of  the  enemy, 
with  whom  no  peace  rj-  truce  was  so  permanent  as  to  prove 
any  lasting  -eeurity,  self-preservation  obliged  persons  of  all 
ranks  to  fix  their  residence  in  places  of  strength.  The  cas- 
tles of  the  barons,  which,  in  other  countries,  afforded  a com- 
modious retreat  from  the  depredations  of  banditti,  or  from 
V transient  violence  of  any  interior  commotion,  v.iere  unable 
to  resist  an  enemy  whose  operations  were,  conducted  with 
r.  jular  and  persevering  vigour.  Cities,  in  which  great 
numbers  united  £jr  them  mutual  defence,  were  the  o dy 
places  in  which  people  could  reside  with  any  tyospect  of 
safety.  To  this  was  owing  the  rapid  growth  of  those  cities 
in  Spain  of  which  the  Christians  recovered  possession.  All 
who  fled  from  the  Moorish  yoke  resorted  to  them,  as  to  an 
asylum ; and  in  them,  the  greater  part  of  ttose  who  took  the 
f -Id  against  the  Mahometans,/  mtablisheji  their  families. 

Several  of  these  cities,  during  a longer  or  shorter  course 
of  years,  were  the  capitals  of  little  states,  and  enjoyed  all 
tv  idvantygrts  which  accelerate  the  increase  of  tye  inhabit- 
— -.cS5TCcr4eve ry  place  that  is  the  seat  of  government. 

From  those  concurring  causes,  the  number  of  cities  in 
Spain,  at  C'e  beginning  of  the  fifteenth  century,  had  become 
considerable,  and  they  were  peopled  far  beyond  the  proper- 
„ tion  which  was  common  in  other  parts  of  Europe,  except 
, in  Italy  and  the  Low-Countries.  The  Moors  had  fntroduc- 
ed  mauxactures  into  those  cities,  while  under  their  domin- 
ion. The  Christians,  who,  by  intermixture  with  them,  had 
learned  their  arts,  continued  to  cultivate  these.  Trade  in 
several  of  the  Spanish  towns  appears  to  have  been  carried  on 
with  vigour ; and  the  spirit  of  commerce  continued  to  pre- 
L serve  the  number  of  their  inhabitants,  as  the  sense  of  dan- 
ger had  first  induced  them  to  crowd  together. 
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As  the  Spanish  cities  w.ere  populous,  many  of  the  inhabit- 
ants were  of  a rank  superior  to  those  who  resideu  in  towns 
in  other  countries  of  Europe.  That  cause,  which  contribut- 
ed ^chiefly  to  their  population,  affected  equally  persons  of»^  , 
every  condition,  who  flocked  thither  promiscuously,  order 
to  find  shelter  there,  or  in  hopes  of  making  a stand  against 
the  enemy,  with  greater  advantage  than  in  any  other  station. 
The  persons  elected  as  their  representatives  in  the  Cortes 
by  the  cities,  or  promoted  to  offices  of  trust  and  dignity  in 
the  government  of  the  community,  were  often,  as  will  ap- 
pear from  transactions  which  I shall  hereafter  relate,  of  such 
considerable  rank  in  the  kingdom,  as  reflected  lustie  on  their 
constituer  s,  and  on  the  stations  wherein  they  were  placed** 

r c . * w 

As  it  was  impossible  to  carry  on  a continual  war  agai^ist 
tliu  Moors,  without  some  l^'-her  military  force  tha.i  that 
which  the1  barons  were  obliged  to  taring  into  the  field,  in 
consequence  of  the  feudal  tenures,  it  became  necessaiy  to 
have  some  troops,  particularly  a body  of  light  cavalry,  in 
constant  pay.  It  was  one  of  the  privileges  of  the  nobles, 
that  their  lands  were  exempt  from  the  burden  of  taxes.  - 
The  charge  of  siqy*orting  li-rettroops  requisite  for  the  pul  Ac 
safety  .©fell  wholly  upon  the  cities ; and  their  kings,  being 
obliged  frequentlv  to  apply  to  them  for  aid,  found  it  neces- 
sary to  gain  their  favour  by  concessions,  which  not  only  ex- 
tended their  immunities,  but  added  to  thqjr^wealth  yid 
power.  v > 


When  the  influence  of  all  these  circumstances,  peculiar 
to  Spain,  is  added  to  the  general  and  common  causes,  which 
contributed  to  aggrandize  cities  in  other  countries  of  Europe, 
this  will  fully  account" for  the  extensive  privileges  which 


they  acquired,  as  well  as  for  the  extraordinary  consideration  ft 


to  which  they  attained,  in  all  the  Spanish  kingdoms  [M  M]. 


Measures  By  these  exorbitant  privileges  of  the  nobility,  and  this 
of  different  unusuai  power  of  the  cities  in  Spain,  the  royal  prerogative 
order toex-  was  hemmed  in  on  every  side,  and  reduced  within  veiy 
tend  their 
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narrow  bounds.  Sensible  of  this,  and  impatient  of  such  SECT, 
restraint,  several  monarchs  endeavoured,  at  various  junctures,  II1- 

and  by  different  means,  to  enlarge  their  own  jurisdiction. 

Their  power,  however,  or  their  abilities,  were  so  unequal  to 
the  undertaking,  that  heir  efforts  were  attended  with  little 
success/  But  when  Ferdinand  and  Isabella  found  themselves  partiCular- 
at  the  head  of  llhe  united  kmgdoms  of  Spain,  and  delivered  ly  °f  Ferdi- 
from  the ‘danger  and  interruption  of  domestic  wars,  they  isabella. 
were  not  only  in  a condition  to  resume,  but  were  able  to 
prosecute  with  advantage,  the  schemes  of  extending  the 
prerogative,  which  their  ancestors  had  attempted  in  vain. 
Ferdinand’s  profound  sagacity  in  concerting  his  measures, 
hi|>  persevering  industry  in  conducting  them,  and  his  uncom- 
^mon  r ldress  in  carrying  them  into  execution,  fitted  him  ad- 
nyrably  for  an  undertaking  which  requirecTall  these  talents. 

')  Q 

As  the  overgrdWn  power  and  high  pretensions  c ° the  noBi- 

lity  were  what  the  monarchs  of  Spain  felt  most  sensibly,  and  ferent 

bore  with  the  greatest  impatience,  the  great  object  of  Fer-  schemes 
i-  „ ° , , .*?.  J , for  abridg- 

dinand  s policy  was  to  reduce  these  within  more  moderate  ;ng  the  pri- 
bounds.  Under  various  pretexts,  sometimes  by  violence,  vilegesand 
, tnore  frequendy  in  consequence  of  decrees  obtained  in  the  tl^Tnobili- 
courts  of  law,  he  wrested  from  the  batons  a great  part  of  V 
the  lands  which  had  been  granted  to  them  by  the  inconside- 
rate bounty  of  former  monarchs,  particularly  during  the 
feeble  and  profuse  reign  of  his  predecessor  Henry  IV.  He 
J'fld  no*  ^Tve'the  entire  cond-.ct  of  affairs  to  persons  of  noble 
* birth,  who  were  accustomed  to  occupy  every  department  of 
importance  iff  peace  or  in  war,  as  if  it  had  been  a privilege 
peculiar  tp  their  order,  to  be  employed  as  the  sole  counsel- 
lors and  ministers  of  the  crown.  He  often  transacted  busi- 
ness of  great  consequence  without  their  intervention,  and 
bestowed  many  offices  of  power  and  trust  on  new  men,  de- 
voted to  his  interest d.  He  introduced  a degree  of  state  and 
dignity  into  his  court,  which  being  little  known  in  Spain,  while 
it  remained  split  into  many  small  kingdoms,  taught  the  nobles 
to  approach  their  sovereign  with  more  ceremony,  and  gra- 
dually rendered  him  the  object  of  greater  deference  and 
respect. 

d Zurita  Annales  de  Arag.  tom.  vi.  p.  22. 
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The  annexing  the  masterships  of  the  three  military  orders 
of  St.  Jago,  Calatrava,  ahd  Alcantara  to  the  t own,  was 
another  expedient,'  by  which  Ferdinand  greatly  augmented 
thq  revenue  and  power  of  the  kings  of  Spain.  These  orders^ 
were  instituted  in  imitation  of  thosC  of  the  Knights  Tern-  - 
plat’s  and  of  St.  John  of  Jerusalem,  on  purpose  to  wage  per-  . 
petual  war  with  the  Mahom^anf,  and  to  protect  the  pilgrims 
who  visited  Compostella,  or  other  places  of  eminent  sanc- 
tity in  Spain.  The  zeal  and  superstition  of  the  ages  in  which 
they  were  founded,  prompted  persons  of  every  rank  to  bestow 
such  liberal  donations  on  those  holy  warriors,  that,  in  a short 
time,  they  engrossed  a considerable  share  in  the  property 
and  wealth  of  the  kingdom.  The  masterships  of  these  orders^ 
came  to  be  stations  of  the  greatest  power  and  opule*  ce  to 
which  a Spanish1  nobleman  could  be  advanced.  These  high 
dignities  were  in  the  disposal  of  (he  knights  of  the  ^.pder, 
ahd  placed  the  persons  on  whom  they  conferred  them  almost 
on  a level  ‘with  their  sovereign  [NNjl  Ferdinand,  unwil- 
ling that  the  nobility, -whom  he  considered  as  already  too  for- 
midable, should  derive  such  additional  credit  and  influence 
from  possessing  (;he  government  of  these  wealthy  fraternities, 
was  solicitous  to  wrest  it  out  of  their  hands,  and  to  vest  it  is\  r 
the  crown.  His  measures  for  accomplishing  this  were  wise- 
ly planned,  and  executed  with  vigour6.  By  address,  by 
promises,  and  by  threats,  he  prevailed  on  the  knights  of  each 
order  to  place  Isabella  and  him  at  the  head  of  iLt.iS_  Innoannt 
VIII.  and  Alexander  VI.  gave  this  election  the  sand,  — - 

papal  authority f;  and  subsequent  pontiffs  rendered  the  an- 
nexation of  these  masterships  to  the  crown  perpetual. 


< v - 


and  by  cir- 
cumscrib- 
ing the  ju- 
risdiction 
of  the  no- 
bility 


While  Ferdinand,  by  this  measure,  diminished  the  power 
and  influence  of  the  noddy,  and  added  new  lustre  or  au- 
thority to  the  crown,  he  was  taking  other  important  steps 
with  a view  to  the  same  object.  The  sovereign  jurisdiction, 
which  the  feudal  barons  exercised  within  their  own  territo- 


io 


e Marian.  Hist.  lib.  xxv.  c.  5. 

f Zurita  Annales,  tom.  v.  p.  22.  ./Elii  Anton.  Nebrissensis  rerum  a. 
Ferdinand  & Elizabe  gestarum  decades  ii.  apud  Schot.  script.  Hisnarh 
i.  860.  1 
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ries,  was  the  pride  and  distinction  of  their  order.  To  have  SECT. 

invaded  onpnly^a  privilege  which  vhey  prized  so  highly,  and  L 

in  defence  of  which  they  would  have  run  so  eagerly  to  arms, 
was  a measure  too  daring  for  a prince  ol  Ferdinand’s  cau- 
O tious  temper.  He  toolj  advantage,  however,  of  an  opportuni- 
ty whLi  j the  state  of  his  kingdoms  and  the  spirit  of  his  people 
presented  him,1  in  order  to  undermine  what  he  durst  not  as- 
sault. The  incessant  depredations  of  the  Moors,  the  want 
of  discipline  among  the  troops  which  were  employed  to  op- 
pose them,  the  frequent  civil  wars  between  the  crown  and 
the  nobility,  as  well  as  the  undisceming  rage  with  which  the 
barons  carried  on  their  private  wars  with  each  other,  filled 
all  the  provinces  of  Spain  with  disorder.  Rapine,  outrage, 

_ o '^uid  ryurder,  became  so  common  .as  not  only  to*  interrupt 
commerce,  but  in  a gi'eat  measure  to  suspend  all  intercourse 
b<kw  en  one  place  and  another.  That  security  and  protec- 
tion, which  men  expect  from  entering  into  civil  society,  ceds- 
ed  in  a great  degree.""1  Internal  order  and  police,"  while  the 
feudal  institutions  remained  in  vigour,  were  so  little  objects 
of  attention,  and  the  administration  of  justice  was  so  extreme- 
ly feeble,  that  it  would  have  been  vain  to  hqve  expected  re- 
lief from  the  established  laws  or  the  ordinary  judges.  But 
the  evil  became  so  intolerable,  and  the  Inhabitants  of  cities, 
who  were  the  chief  sufferers,  grew  so  impatient  of  this  Octarchy, 
that  self-preservation  forced  them  to  have  recourse  to  an  ex- 
traordinary remedy.  About  the  middle  ol  the  thirteenth  1260. 
j^ntur,T  dfie^cities  in  the  kingdom  of  Aragon,’  and,  after 
"^their  example,  those  in  Castile,  formed  themselves  into  an 
association,  distinguished  by  the  name  of  the  Holy  Brother- 
hood. They  exacted  a certain  contribution  from  each  of  the 
associated  towns  ; they  levied  a considerable  body  of  troops, 
in  order  to  protect  travellers,  and  tp  pursue  criminals ; they 
appointed  judges,  who  opened  their  courts  in  various  parts 
7 of  the  kingdom.  Whoever  was  guilty  of  murder,  robbery, 
or  of  any  act  that  violated  the  public  peace,  and  was  seized 
by  the  troops  of  the  Brotherhood, , was  carried  before  judges  of 
their  nomination,  who,  without  paying  any  regard  to  the  ex- 
clusive and  sovereign  jurisdiction  which  the  lord  of  the  place 
might  claim,  tried  and  condemned  the  criminals.  By  the 
Y .establishment  of  this  fraternity,  the  prompt  and  impartial 
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<„ 


administration  of  justice  was  restored,  and  together  with  it, 
internal  tranquillity  and  older  began  to  return?.  J^he  nobles 
alone  murmured  at  this  salutary  institution.  They  complain- 
ed of  it  as  an  encroachment  on  one  of  their  most  valuable 
privileges.  They  remonstrated  agairpt  it  in  an  high  tone ; 
and,  on  some  occasions,  refused  to  grant  any  aid  iO  the 
crown,  unless  it  were  abolisfyed.^  Ferdinand,  however,  was 
sensible  not  only  of  the  good  effects  of  the  Holy"  brother- 
hood with  respect  to  the  police  of  his  kingdoms,  but  perceiv- 
ed its  tendency  to  abridge,  and  at  length  to  annihilate,  the 
territorial  jurisdiction  of  the  nobility.  He  countenanced  it 
on  every  occasion.  He  supported  it  with  the  whole  force  of 
royal  authority  ; and,  besides  the  expedients  employed  by 
him  in  coihmon  with  the  other  monarchs  of  Europe,  hft, avail ' 
ed  himself  of  thfs  institution,  which  was  peculiar  to  his  king- 
dom, in  order  to  limit  and  abolish  $iat  independent  jujj!  xlic- 
tibn  of  tH  { nobility,  which  was  no  less  inconsistent  with  the 
authority  of  the  prince,  than  with  the  “Order  of  society  [OO]. 

But  though  Ferdinand  by  these  measures  considerably 
enlarged  the  boundaries  of  prerogative,  and  acquired  a de- 
gree of  influence  and  powe£  far  beyond  what  any  of  his 
predecessors  had  enjoyed,  yet  the  limitations  of  the  royal 
authority,  as  well  as  the  barriers  against  its  encroachments, 
continued  to  be  many  and  strong.  The  spirit  of  liberty  was 
vigorous  among  the  people  of  Spain ; the  spirit  of  independ- 
ence was  high  among  the  nobdity ; and  thougrY'uC  love  o 
glory,  peculiar  to  the  Spaniards  in  every  period  of  their  his-' 
tory,  prompted  them  to  support  Ferdinand  with  zeal  in  his 
foreign  operations,  and  to  afford  him  such  aid  as  enabled 
him  not  only  to  undertake  but  to  execute  great  enterprises ; 
he  reigned  over  his  subjects  with  a jurisdiction  less  exten- 
sive thaiythat  of  any  of  the  great  monarchs  in  Europe.  It 
will  appear  from  many  passages  in  the  following  history, 
that,  during  a considerable  part  of  the  reign  of  his  successor 
Charles  V.  the  prerogative  of  the  Spanish  crown  was  equally 
circumscribed. 

The  ancient  government  and  laws  in  France  so  nearly 
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resembled  those  of  the  other  feudal  kingdoms,  that  such  a de-  SECT, 
tail  with  rpspert  to  them  as  was  necessary,  in  order  to  convey  II1' 
some  idea  of  the  nature  and  effects  of  the  peculiar  institutions  cons-itu 
u which  took  place  in  Spain,  would  be  superfluous.  In  the  view  tion  and 
> which  I have  exhibit!  i of  the  means  by  which  the  French  ^ent  of 
monarchs  acquired  such  a full  command  of  the  national  force  France, 
of  their  kingdom,  as  enab’ed  dtem  to  engage  in  extensive 
schemes  'of  foreign  operation,  I have  already  pointed  out 
the  great  steps  by  which  they  advanced  towards  a more  am- 
ple possession  of  political  power  and  a more  uncontroled 
exercise  of  their  royal  prerogative.  All  that  now  remains  is 
to  .take  notice  of  such  particulars  in  the  constitution  of  France, 
as  serve  either  to  distinguish  it  from  that  of  other  countries, 

- or  ter  I td  throw  any  light  on  the  transactions  of  mat  period, 
to  which  the  following  history  extends.  - 1 

3 A’ 

Under  the  FrtSich  monarchs  of  the  first  racq,  the  roy  al  Power  of 

prerogative  was  very1  inconsiderable.  The  general  assem-  assemblies1 

blies  of  the  nation,  which  met  annually  at  stated  seasons,  under  the 

, r first  race  of 

extended  their  authority  to  every  department  of  government,  kings. 

The  power  of  electing  kings,  of  enacting  laws,  of  redressing 
grievances,  of  conferring  donations  on  the  prince,  of  pas- 
sing judgment  in  the  last  resort,  with  respect  to  every  per- 
son and  to  every  cause,  resided  in  this  great  convention  of 
the  nation.  Under  the  second  race  of  kings  notwithstand-  Under  the 
in^  the  power  and  splendour  which  the  conquests  of  Charle-  seconcL 
i ^rfecl  to  the  crown,  4he  general  assemblies  of  the 

nation  continued  to  possess  extensive  authority.  The  right 
of  determining  which  of  the  royal  family  should  be  placed  on 
the  throrq,  was  vested  in  them.  The  princes,  elevated  to 
that  dignity  by  their  suffrage,  were  accustomed  regularly  to 
call  and  to  consult  them  with  respect  to  every  affair  of  im- 
portance to  the  state,  and  without  their  consent  nq  law  was  > 

passed,  and  no  new  tax  was  levied. 

But,  by  the  time  that  Hugh  Capet,  the  father  of  the  third  Under  the 
race  of  kings,  took  possession  of  the  throne  of  France,  such  tllird- 
changes  had  happened  in  the  political  state  of  the  kingdom, 
as  considerably  affected  the  power  and  jurisdiction  of  the 
general  assembly  of  the  nation.  The  royal  authority,  in  the 
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hands  of  the  degenerate  posterity  of  Charlemagne,  had  dyv  in- 
died  into  insignificance  and  contempt.  Every  considerable 
proprietor  of  land  had  formed  his  territory  into  a barony,  al- 
most independent  of  the  sovereign.  The  dukes  or  gover- 
nors of  provinces,  the  counts  or  governors  of  towns  and 
small  districts,  and  the  great  officers  of  the  crown,  kid  ren- 
dered these  dignities,  which  originally  weft!  granted  only 
during  pleasure  or  for  life,  hereditary  in  their  families. 
Each  of  these  had  usurped  all  the  ri^nts  which  hitherto  had 
been  deemed  the  distinctions  of  royalty,  particularly  the  pri- 
vileges of  dispensing  justice  within  their  own  domains,  of 
coining  money,  and  of  waging  war.  Every  district  was  go- 
verned by  local  customs,  acknowledged  a distinct  lord,  and 
pursued  cnseparate  interest.  The  formality  of  doing  tyunage 
to  their  sovereign,  was  almost  the  only  act  of  subjection 
which  those  haughty  barons  woulc^  perform,  and  that  (bound 
them  no  farther  than  they  were  willing  10  acknowledge  its 
obligation'^PP].  v 

In  a kingdom  broken  into  so  many  independent  baronies, 
hardly  any  common  principle  of  union  remained ; and  the 
general  assembly,  in  its  deliberations,  could  scarcely  consi- 
der the  nation  as  fodlning  one  body,  or  establish  common  re- 
gulations to  be  of  equal  force  in  every  part.  Within  the 
immediate  domains  of  the  crown,  the  king  might  publish 
laws,  and  they  were  obeyed,  because  there  he  was  acknow- 
ledged as  the  only  lord.  Butcf  he  had  aimed  at  n d^rim 
these  laws  general,  that  would  have  alarmed  the  barons  as 
an  encroachment  upon  the  independence  of  their  jurisdiction. 
The  barons,  when  met  in  the  great  national  invention, 
avoided,  with  no  less  care,  the  enacting  of  general  laws  to  be 
observed  in  every  part  o'!  the  kingdom,  because  the  execu- 
tion of  them  must  have  been  vested  in  the  king,  and  would 
have  enlarged  that  paramount  power,  which  was  the  object 
of  their  jealousy.  Thus,  under  the  descendants  of  Hugh 
Capet,  the  States  General  (for  that  was  the  name  by  which 
the  supreme  assembly  of  the  French  nation  came  then  to  be 
distinguished)  lost  their  legislative  authority,  or  at  least  en- 
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tirely  relinquished  the  exercise  of  it.  From  that  period,  the  SEC  T. 
jurisdiction  of  the  States  General*  extended  no  farther  than  IIL 
to  the  imposition  of  new  taxes,  the  determination  of  ques- 
tions with  respect  to  the  right  of  succession  to  the  crown, 
the  settling  of  the  regeAcy  .when  the  preceding  monarch  had 
• not  fixed  it  byohis  will,  and  the  presenting  remonstrances 
enumerating  the  grievances  of  :ivhich  the  nation  wished  to 
obtain  redress. 

s s o:' : ; 


As,  during  several  centuries,  the  monarchs  of  Europe  sel- 
dom demanded  extraordinary  subsidies  of  their  subjects, 
and  the  other  events,  which  required  the  interposition  of  the 
v ttes,  rarely  occurred,  their  meetings  in  France  .were  not 
freque'nt.  They  were  summoned  occasional  by  their  kings, 
w 'en  compelled  by  their  wants  or  by  their  fears,  to  have  re- 
cours'i'to  the  grea*  conveAtionbof  their  people  ; buy  they  did 
not,  like  the  Diet  in  Germany,  the  ' Cortes  in  Spam,  or  the 
Parliament  in  England,  form  an  essential  member  of  the  con- 
stitution, the  regular  exertion  of  whose  powers  was  requisite 
to  give  vigour  and  order  to  government. 

•3> 


When  the  states-'of  France  ccksed  tot<exercise  legislative  The  crown 
authority,  the  kings  began  to  assume  it.  They  vent  jred  at  a^dre  te 
fust  on  acts  of  legislation  with  great  reserve,  and  after  taking  gislative 
every  precaution  that  could  prevent  their  subjects  from  be-  amhority’ 
h . ^.ugiarma-'bui.t  the  exercise  of  a new  power,  thjy  did  not 
,*«•  iff&Tissue  their  ordinances  in  a tone  of  authority  and  com- 
mand. They  Seated  with  their  subjects  ; they  pointed  out 
what  was  best ; and  allured  them  to  comply  with  it.  By  de- 
grees, hortlver,  as  the  prerogative  of  the  crown  extended, 
and  as  the  supreme  jurisdiction  of  the  royal  courts  came  to 
be  established,  the  kings  of  France  assumed  more  openly  the 
style  and  authority  of  law-givers  ; and  before  the  beginning 
of  the  fifteenth  century,  the  complete  legislative  power  was 
vested  in  the  crown  [Q.Q.]. 
k 3 

Having  secured  this  important  acquisition,  the  steps  and  the 
which  led  to  the  right  of  imposing  taxes  were  rendered  few  Pow.er 

1 u levying 
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France 
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narchical- 


Th‘J -exer- 
cise of  pre- 
rogative re- 
strained by 
the  privi- 
leges of  the 
nobility  ; 


and  easy.  The  people,  accustomed  to  see  their  sovereigns 
issue  ordinances,  by  their  sole  authority,  which  regulated 
points  of  the  greatest  consequence  with  respect  to  the  proper- 
ty their  subjects,  were  not  alarmed  when  they  were  requir-^ 
ed,  by  the  royal  edicts,  to  contribute-  certain  sums  towards  r 
supplying  the  exigencies  of  government,  air1  carrying  for-  . 
ward  the  measures  of  the  nt-ion.  When  Charles  yil.  and 
Louis  XI.  first  ventured  to  exercise^this  new  power,  in  the 
manner  which  I hawe  already  described,  the  gradual  increase 
of  the  royal  authority  had  so  imperceptibly  prepared  the 
minds  of  the  people  of  France  for  this  innovation,  that  it  ex- 
cited no  commotion  in  the  kingdom,  and  seems  scarcely  to 
have  given  rise  to  any  murmur  or  complaint.  , 

c " F > 

When  the  kings  of  France  had  thus  engrossed  every  pcv- 
er  which  can  be  exerted  in  government ; when  the  iught  of 
making  13- vs,  of  levying  money,  of  keeping  an  army  of  mer- 
cenaries in  constant  pay,  of  declaring  war,  and  of  concluding 
peace,  centered  in  Jie  crown,  the  constitution  of  the  king- 
dom, which,  under  the  first  race  of  kings,  was  nearly  demo- 
cratical;  whichpunder  the  second  race,  became  an  aristocra-  . 
cy  ; terminated,  uqder  the  third  race,  hi  a pure  monarchy.*  4 
Everything  that  tended  to  preserve  the  appearance,  or  re- 
vive the  memory,  of  the  ancient  mixed  government,  seems 
from  that  period  to  have  been  industriously  avoided.  Dur- 
ing the  loijg  and  active  reign  of  Francis  I.  the  ""riety  as  ,rell 
as  extent  of  whose  operations  obliged  him  to  Tfijk 
heavy  impositions  on  his  subjects,  the  S tig 'is  General  of 
France  were  not  once  assembled,  nor  were  the  people  once 
allowed  to  exert  the  power  of  taxing  themselvesghvhich,  ac- 
cording to  the  original  ideas  of  feudal  government,  was  a 
right  essential  to  every  Creeman. 

G • { 


Two  things,  however,  remained,  which  moderated  the 
exercise  of  the  regal  prerogative,  and  restrained  it  within 
such  bounds  as  piyserved  the  constitution  of  France  from 
degenerating  into  mere  despotism.  The  rights  and  privi- 
leges claimed  by  the  nobility,  must  be  considered  as  one  bar- 
rier against  the  absolute  dominion  of  the  crown.  Though  < 
the  nobles  of  France  had  lost  that  political  power  which  w 
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vested  in  their  order  as  a body,  they  still  retained  the  per- 
sonal right0  and.  pre-eminence  which  they  derived  from  their 
rank.  They  preserved  a consciousness  of  elevation  above 
other  classes  of  citizens ; an  exemption  from  burdens  to 
which  persons  of  inferi  r condition  were  subject ; a contempt 
of  the  Occupations  in  which  they  were  engaged  ; the  privi- 
lege of  assuming  ensigns  that  indicated  their  own  dignity  ; a 
right  to  be  treated  with  a certain  degree  of  deference  during 
peace  ; and  a claim  to  various  distinctions  when  in  the  field. 
Many  of  these  pretensions  were  not  founded  on  the  words 

* of  statutes,  or  derived  from  positive  laws  ; they  were  defin- 
ed and  ascertained  by  the  maxims  of  honour,  a title  more 
delicate,  but  no  less  sacred.  These  rights,  established  and 

f>  proteoied  oy  a principle  equally  vigilant  in  guarding,  and  in- 
trepid in  defending  them,  are  to  the  sovereign  himself  ob- 
jects -i,>  respect  and  veneration.  Wherever  they  stand  in  its 
way,  the  royal  prerogative  is  Sounded.  The  violence  of  a 
despot  may  exterminate  such  an  order  of  men  ; bat  as  long 
as  it  subsists,  and  its  ideas  of  personal  distinction  remain  en- 
tire, the  power  of  the  prince  has  limits  s. 

h 

• > ) As  in  France  the  body  of  nobility  was  very  numerous, 
and  the  individuals  of  which  it  was  composed  retained  an 
high  sense  of  their  own  pre-eminence,  to  this  we  lAay  as- 
cribe, in  a great  measure,  the  mode  of  exercising  the  royal 
prcoJ gativeawhich  peculiarly  distinguishes  the  government  of 

t khvfgclom.  An  intermediate  order  was  placed  between 
the  monarch  a^fl  his  other  subjects,  and  in  every  act  of  au- 
thority it  became  necessary  to  attend  to  its  privileges,  and 
not  only  guard  against  any  real  violation  of  them,  but  to 
avoid  any  suspicion  of  supposing  it  to  be  possible  that  they 
might  be  violated.  Thus  a speciey  of  government  was  es- 

i tablished  in  France,  unknown  in  the  ancient  world,  that  of 
a monarchy,  in  which  the  power  of  the  sovereign,  though 
unconfined  by  any  legal  or  constitutional  restraint,  has  cer- 
tain bounds  set  to  it  by  the  ideas  which  one  class  of  his  sub- 
jects entertain  concerning  their  own  dignity7. 

g Del’Espritdes  Loix,  llv.  ii.  c.  4.  Dr.  Ferguson’s  Essay  on  the  Hist,  of 
, Civil  Society,  part  i.  sect.  10. 
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The  jurisdiction  of  the  parliaments  in  France,  particular- 
ly that  of  Paris,  was  the  ether  barrier  which  served  to  con- 
fine the  exercise  of  the  royal  prerogative  within  certain' li- 
mits. The  parliament  of  Paris  was  originally  the  court  of 
the  kings  of  France,  to  which  they  fpmmitted  the  suprem^V*1 
administration  of  justice  within  their  own  domains, tfas  \yeu 
as  the  power  of  deciding  with  respect  to  an  cases  brought 
before  it  by  appeals  from  the  courts  of  the  barons.  When, 
in  consequence  oft)events  and  regulations  which  have  been 
mentioned  formerly,  the  time  and  place  of  its  meeting  were 
fixed,  when  not  only  the  form  of  its  procedure,  but  the  prin-  ( 
ciples  on  which  it  decided,  were  rendered  regular  and  con- 
sistent, when  every  cause  of  importance  was  finally  deter- 
mined there,  and  when^the  people  became  accufotopied'  to'  , 
resort  thither  as<  ;o  the  supreme  temple  of  justice,  the  par- 


liament of  Paris  rose  to  high  estimation  in  the  kingc^jn,  its 


hiembersV required  dignity,  and  its  decrees  were  submitted 
to  with  deference.  Nor  was  this  the  billy  source  of  the  pow- 
er and  influence  which  the  parliament  obtained.  The  kings 
of  France,  when  they  first  began  to  assume  the  legislative, 
power,  in  order  jo  reconcile  the  minds  of  their  people  to  this 
new  exertion  of  prerogative,  produced  tjieir  edicts  and  ordi- 
nances in  the  parliament  of  Paris,  that  they  might  be  approv- 
ed of  sCd  registered  there,  before  they  were  published  and 
declared  to  be  of  authority  in  the  kingdom.  During  the  in- 
tervals between  the  meetings  of  the  States  General  of  the 
kingdom,  Or  during  those  reigns  in  which  the  St'2FU&jf - 
ral  were  not  assembled,  the  monarchs  of  France  were  accus- 
tomed to  consult  the  parliament  of  Paris  with  respect  to  the 
most  arduous  affairs  of  government,  and  frequently  regula- 
ted their  conduct  by  its  advice,  in  declaring  wai\  in  con- 
cluding peace,  and  in  q*her  transactions  of  public  concern,- 
Thus  th^re  was  erected  in  the  kingdom  a tribunal  which  be- 
came the  great  depository  of  the  laws,  and  by  the  uniform 
tenour  of  its  decrees,  established  principles  of  justice  and 
forms  of  proceeding  which  were  considered  as  so  sacred, 
that  even  the  sovereign  power  of  the  monarch  durst  not  ven- 
ture to  disregard  or  to  violate  them.  The  members  of  this 


\ 


illustrious  body,  though  they  neither  possess  legislative  au-  A 
thority,  nor  can  be  considered  as  the  representatives  of  tire* 
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peojde,  have  availed  themselves  of  the  reputation  and  influ-  SECT 
enc®  which  they  had  acquired  among  their  countrymen  in  1IL 
order  to  make  a stand,  to  the  utmost  of  their  ability,  against 
.every  unprecedented  and  exorbitant  exertion  of  the  preroga- 
T1'  In  eyerv  period  uf  the  French  history,  they  have  me- 

n’ted  tire  praise  of  being  the  virtuous  but  feeble  guardians  of 
the  rights  and  privileges  of  due  n/jtion  [R  R]. 

1 After  taking  this  view  of  the  political  state  of  France,  Constitu- 
i 1 Proceed  to  consider  that  of  the  German  empire  from  which  tion  and 
Charles  V.  derived  his  title  of  highest  dignity.  In  explain-  memofthe 
mg  the  constitution  of  this  great  and  complex  body  at  the  Gen?an 
beginning  of  the  sixteenth  century,  I shall  avoid  entering  emP‘re' 
iiuo  si’fh  detail  as  would  involve  ipy  readers  in  Fiat  inex- 
tricable labyrinth,  which  is  formed  by  the  multiplicity  Gf  its 
tridumds,  the  number  of  its  members,  their  interfering 
rights,  and  by  the  -endless  discussions  or  refinements  of  the 
public  lawyers  of  Germany,  with  respect  to  all  dicse. 


The  empire  of  Charlemagne  was  a structure  erected  in  so 
short  a time,  that  it  could  not  be  permangpt.  Under  his 
immediate  successor  began  to  totter ; and  soon  after  fell 
to  pieces.  The  crown  of  Germany  was  separated  from  that 
of  France,  and  the  descendants  of  Charlemagne  established 
two  great  monarchies  so  situated  as  to  give  rise  to  a perpe- 
tual rivalship  and  enmity  between  them.  But  the  princes  of 
t^e  racfiiuT  Charlemagne  whci  were  placed  on  the  Imperial 
throne,  were  not  altogether  so  degenerate,  as  those  of  the 
same  family  who  reigned  in  France.  In  the  hands  of  the 
former  thft  royal  authority  retained  some  vigour,  and  the 
nobles  of  Germany,  though  possessed  of  extensive  privi- 
leges as  well  as  ample  territories,  d|d  not  so  early  attain  in- 
j dePelldence.  The  great  offices  of  the  crown  continued  to 
be  at  the  disposal  of  the  sovereign,  and  during  a long  period, 
fiefs  remained  m their  original  state,  without  becoming- 
hereditary  and  perpetual  in  the  families  of  the  persons  t« 
whom  they  had  been  granted. 


Its  state 
under 
Charle- 
magne and 
his  descen- 
dants. 
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At  leng'th  the  German  branch  of  the  family  of  Charle- 
magne became  extinct,  and  his  feeble  de s c endant^who  reign- 
ed in  France  had  sunk  into  such  contempt,  that  the  Ger- 
mans, without  looking  towards  them,  exercised  the  right 
inherent  in  a free  people  ; and  in  a general  assembly  of  the^.V 
nation  elected  Conrad,  count  of  Franconia,  emperor?  Aftef‘J 
him  Henry  of  Saxony,  and  his  descendants  the  three  Othos,  ’ 
were  placed,  in  succession,  on  the  Imperial  throne,  by  the 
suffrages  of  their  countrymen.  The  extensive  territories  of 
the  Saxon  emperors,  their  eminent  abilities  ana  enterprising 
genius,  not  only  added  new  vigour  to  the  Imperial  dignity, 
but  raised  it  to  higher  power  and  pre-eminence.  Otho  the 
Great  marched  at  the  head  of  a numerous  army  into  Italy, 
and  after  the  example  6pf  Charlemagne,  gave  lew  to  tnat  r 
country.  Eveiy  power  there  recognized  his  authority.  He 
created  popes,  and  deposed  them,  Jty  his  sovereign  mgyidafe. 

Ae  annexed  the  kingdom  oi'  Italy  to  tlTo  German  empire. 
Elated  with  his  success,  he  assumed  che  title  of  Caesar  Au- 
gustus1'. A prince,  horn  in  the  heart  of  Germany,  pretended 
to  be  the  successor  of  the  emperors  of  ancient  Rome,  and 
claimed  a rightpo  the  same  power  and  prerogath  e. 

But  while  the  eCiperors,  by  means  of  these  new  titles  and 
new  dominions,  gradually  acquired  additional  authoiity  and 
splendour,  the  nobility  of  Germany  had  gone  on  at  the  same  « 
time  extending  their  privileges  and  jurisdiction^  The  situa- 
tion of  affairs  was  favourable  V their  attempts.*  Th^vigot^-  ^ 
which  Charlemagne  had  given  to  government  quickly  relax- 
ed. The  incapacity  of  some  of  his  successois  was  such,  as 
would  have  encouraged  vassals  less  enterprising  than  the 
nobles  of  that  age,  to  have  claimed  new  rights,  and  to  have 
assumed  new  powers.  ^ The  civil  wars  in  which  othei  em- 
perors ty.ere  engaged,  obliged  them  to  pay  perpetual  corn  t to 
their  subjects,  on  whose  support  they  depended,  and  not  only 
to  connive  at  their  usurpations,  but  to  permit,  and  even  to 
authorise  them.  Fiefs  gradually  became  hereditary.  They 
were  transmitted  not  oiily  in  the  direct,  but  also  in  the  collate- 


h Annalista  SaxO,  &-C.  ap.  Struv-  Covp.  vol.  1.  p-  246. 
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raMine.  The  investiture  of  them  was  demanded  not  only  sect. 
by  male  but  by  female’  heirs.  Every  baron  began  to  exer-  m. 
else  sovereign  jurisdiction  within  his  own  domains  ; and  the 
dukes  and  counts  of  Germany  took  wide  steps  towards  ren-  The  Ger- 
r ;r-  dering  their  territories  distinct  and  independent  states The  ^aTticTrai- 
""  SaxoilJemperors  observed  their  progress,  and  were  aware  of  sed  to  the 
' its  tendency.  °But  as  they.could  not  hope  to  humble  vassals  er™  P°W ' 
already  grown  too  potent,  unless  they  had  turned  their  whole 
force  as  well  as  attention  to  that  enterprise,  and  as  they  were 
extremely  intent  on  their  expeditions  ini'b  Italy,  which  they 
could  not  undertake  without  the  concurrence  of  their  nobles, 
they  were  solicitous  not  to  alarm  them  by  any  direct  attack  on 
then  privileges  and  jurisdictions.  They  aimed,  however,  at 
, fihdeymi  ling  their  power.  With  this  view,  they  ^consider- 
ately bestowed  additional  territories,  and  accumulated  new 
honours  on  the  clergy,  in  hopes  that  this  order  might  serve 
as  a counterpoise1  *o  that  of  fAe  nobility  in  any  frture  sti  Ag- 
gie k.  ► v 


The  unhappy  effects  of  this  fatal  error  in  policy  were  quick-  The  fatal 
ly  felt.  Under  the  emperors  of  the  Franconian  and  Swa-  effectsof 
* bian  Iines’  whom  the  Germans,  by  their  Voluntary  election,  zhfgd^' 
placed  on  the  Imperial  throve,' a new  Tee  of  things  appear-  Cler2)r- 
ed,  and  a scene  was  exhibited  in  Germany,  which  ustonish-  A-D-:I024- 
eel  all  Christendom  at  that  time,  and  in  the  present  age  ap- 
peal s almost  incredible.  The  popes,  hitherto  dependent  on 
’the  emperors,  and  indebted  for  power  as  well  9s  dignity  to 
their  beneficence  and  protection,  began  to  claim  a superior 
jurisdiction  j'tfnd,  in  virtue  of  authority  which  they  pretend- 
ed to  derive  from  heaven,  tried,  condemned,  excommuni- 
cated, and  deposed  their  former  masters.  Nor  is  this  to 
be  considered  merely  as  a frantic  sally  of  passion  in  a pontiff 
intoxicated  with  high  ideas  concerning  the  extent  of  priestly 
domination,  and  the  plentitude  of  papal  authority.*  Gregoiy 
\ II.  v as  able  as  well  as  daring.  His  presumption  and  vi- 
olence were  accompanied  with  political  discernment  and  sa- 
gacity. He  had  observed  that  the  priiTces  and  nobles  of  Ger- 

i Pfeffel, ' Abrege,  p.  120.  152.  Lib.  Feudar.  tit  i. 
k PielFel,  Abrege,  p.  154. 
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SECT.  many  acquired  such  considerable  territories  and  sudi 
extensive  jurisdiction,  as  rendered  tKfem  not  only  formida- 
ble to  the  emperors,  but  disposed  them  to  favour  any  attemj/c 
to' circumscribe  their  power.  He  foresaw  that  the  ecclesias- 
tics bf  Germany,  raised  almost  to  a lfvel  with  its  princes,  he  t; 
were  ready  to  support  any  person  Who  would  stand  faJth  abftev 
the  protector  of  their  privileges  apd  independence.  With  f 
both  of  these  Gregory  negotiated,  and  had  secured  many 
devoted  adherents  among  them,  befoib  he  ventured  to  enter 
the  lists  against  the  'head  of  the  empire.  r 

The  con-  He  began  his  rupture  with  Hemy  IV.  upon  a pretext  that 
tween^the  was  popular  and  plausible.  He  complained  of  the  venality 
popes  and  and  corruption  with  which  the  emperor  had  granted  t.*e  invest 
the™’  titure  of  benefices  to  ecclesiastics.  He  contended  that  this 
conse-6  right  belonged  to  him  as  the  head  of  the  church  ; he  reouiih 
tS65  °f  ed  Henry  to  confine  himself  wVJhin  the  brands  of  his  civil 
jurisdiction'  ' and  to  abstain  for  the  futtire  from  such  sacrile- 
gious encroachments  on  the  spiritual  dominion.  All  the  cen- 
sures of  the  church  were  denounced  against  Henry,  because 
he  refused  to  relinquish  those  powers  which  his  predecessors 
had  uniformly  exercised.  The  most  considerable  of  the 
German  princes  and-~cclesiasti<X  were  excited  to  take  arms 
against  F'm.  His  mother,  his  wife,  his  sons  were  wrought 
r upon  to  disregard  all  the  ties  of  blood  as  well  as  of  duty, 

and  to  join  the  party  of  his  enemies11.  Such  were  the  suc- 
cessful arts  tyith  which  the  court  of  Rome  inflamed  the  su-i> 
perstitious  zeal,  and  conducted  the  factious  spirit  of  me 
Germans  and  Italians,  that  an  emperor  distinguished  not 
only  for  many  virtues,  but  possessed  of  considerable  talents, 
was  at  length  obliged  to  appear  as  a supplicant  at  the  gate  of 
the  castle  in  which  the  pope  resided,  and  to  stand  there, 
three  days,  bare-footed,  in  the  depth  of  winter,  imploring  ( 
A.D.  107“  a pardon,  which  at  length  he  obtained  with  difficulty  [SS]. 

C ... 

This  act  of  humiliation  degraded  the  Imperial  dignity. 

Nor  was  the  depression  momentary  only.  The  contest  ba- 
le Annal.  German,  ap.  Struv.  i.  p-  325.  * , 

tss]  NOTE  XLI. 
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tween  Gregory  and  Henry  gave  rise  to  the  two  great  factions 
of’ the  Gu  >lfs«and  Ghibellines ; the  former  of  which  sup- 
porting the  pretensions  of  the  popes,  and  the  latter  defend- 
ing the  rights  of  the  emperor,  kept  Germany  and  Itahi  in 
perpetual  agitation  duifhg  three  centuries.  A regular  system 
lor-.  humbling  t^e  emperors  and  circumscribing  their  power 
' was  formed,  and  adhered  tcftiniffrmly  throughout  that  period. 
The  pop*es,  the  free  states  in  Italy,  the  nobility,  and  eccle- 
siastics of  Germany,  were  all  interestecVn  its  success ; and 
notwithstanding  the  return  of  some  short  intervals  of  vigour, 
under  the  administration  of  a few  able  emperors,  the  Im- 
perial authority  continued  to  decline.  During  the  anarchy 
of  the  lonp;  interregnum  subsequent  to  the  death  of  William  of 
Hoik  id,  ’it  dwindled  down  almos'*to  nothing,  kodulph  of 
Hypsburgh,  the  founder  of  the  House  of  ’fkustria,  and  who 
first  pened  the  way  tc#its  ^ture  grandeur,  was  at  length 
elected  emperor,  not  that  he  might  re-establish  ynd  extend 
the  Imperial  authority,  but  because  his  territories  and  influ- 
ence were  so  inconsiderable  as  to  exci'ie  no  jealousy  in  the 
German  princes,  who  were  willing  to  preserve  the  forms  of 
. a constitution,  the  power  and  vigour  of  wl  Jch  they  had  de- 
• proved.  Several  <;f  his  suc$esa»rs  were  placed  on  the  Im- 
perial throne  from  the  same  motive ; and  almost  every  re- 
maining prerogative  was  wrested  out  of  the  hands  of  feeble 
princes  unable  to  exercise  or  to  defend  them. 

* * . , . * 

During  this  period  of  turbulence  and  confusion,  the  con- 
stitution of  tkf  Germanic  body  underwent  a total  change. 
The  ancient  names  of  courts  and  magistrates,  together  with 
the  origiiM  forms,  and  appearance  of  policy,  were  preserved ; 
but  such- new  privileges  and  jurisdiction  were  assumed,  and 
so  many  various  rights  established,  *that  the  same  species  of 
government  no  longer  subsisted.  The  princes,  Sie  great 
nobility,  the  dignified  ecclesiastics,  the  free  cities  had  taken 
advantage  of  the  interregnum,  which  I have  mentioned,  to 
establish  or  to  extend  their  usurpations.*  They  claimed  and 
exercised  the  right  of  governing  their  respective  territories 
with  full  sovereignty.  They  acknowledged  no  superior  with 
respect  to  any  point,  relative  to  the  interior  administration 
and  police  of  their  domains.  They  enacted  laws,  imposed 


SECT. 

ill. 


The  Impe- 
rial autho- 
rity gradu- 
ally de- 
clines. 


A.D.  1256. 
A.D.  1273. 


A total 
change  ia 
the  politi- 
cal consti- 
tution of 
the  empire. 


144 


A VIEW  OF  THE 


< 


S E C T.  taxes,  coined  money,  declared  war,  concluded  peace,  and 
IIL  exerted  every  prerogative'  peculiar  to  independent  states. 
The  ideas  of  order  and  political  union,  which  had  originally 
formed  the  various  provinces  of  Germany  into  one  bod}', 
were  almost  entirely  lost ; and  the  society  must  have  dissolv-  * 
ed,  if  the  forms  of  feudal  subordination  hacl^not  preserved'* 
such  an  appearance  of  connexion'  ‘or  dependence  among  the  1 
various  members  of  the  community,  as  preserved  it  from 
falling  to  pieces. 


ExpedU  This  bond  of  union,  however,  was  extremely  feeble  ; and 
putting  an  hardly  any  principle  remained  in  the  German  constitution, 
end  to  this  Gf  sufficient  force  to  maintain  public  order,  or  even  to  ascer- 
anarchy.  tain  personal  security.  Jtrom  the  accession  of  Rodv’ph  of 
Hapsburgh,  to  the  reign  of  Maximilian,  the  immediate  pre- 
decessor of  Charles  V.  the  errnire  Jelt  every  calamity  hich 
a state  miU  endure,  when  the  authority  of  government  is  so 
much  relaxed  as  to  have  lost  its  proper  degree  of  vigour. 
The  causes  of  disssvition  among  that  vast  number  of  mem- 
bers, which  composed  the  Germanic  body,  were  infinite  and 
unavoidable.  T’liese  gave  rise  to  perpetual  private  wars, 
which  were  carried^on  witfe  all  the  violence  that  usually  aty  . 
companies  resentment,  when  unrestrained  by  superior  autho- 
t rity.  Rapine,  outrage,  exactions,  became  universal.  Com- 

merce was  interrupted  ; industry  suspended  ; and  every  part 
of  Germany  resembled  a country  which  an  enemy  had  plun- 
dered and  left  desolate '.  The1  variety  of  expedients  employ- 
ed with  a view  to  restore  order  and  tranquillity,  prove  that 
the  grievances  occasioned  by  this  state  of  anarchy  had  grown 
intolerable.  Arbiters  were  appointed  to  terming  the  dif- 
ferences among  the  several  states.  The  cities  united  in  a 
league,  the  object  of  which  was  to  check  the  rapine  and  ex- 
tortions Cl  the  nobility.  The  nobility  formed  confederacies, 
on  purpose  to  maintain  tranquillity  among  their  own  order. 
Germany  was  divided  into  several  circles,  in  each  of  which 
a provincial  and  parpal  jurisdiction  was  established,  to  sup- 
ply the  place  of  a public  and  common  tribunal  m. 


1 See  above,  page  36,  and  note  xxi.  Datt.  de  pace  publica  Imper.  p,. 
25,  no.  53.  p.  28,  no.  26.  p.  35.  no.  11. 
m Datt.  passim.  Struv.  Corp.  Hist.  i.  510,  &c. 
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But  all  these  remedies  were  so  ineffectual,  that  they  serv- 
ed,only  to  demonstrate*the  violence  of  that  anarchy  which 
prfevailed,  and  the  insufficiency  of  the  means  employed  to 
correct  it.  At  length  Maximilian  re-established  public  or- 
Mer  inttjie  empire,  by#  instituting  the  Imperial  chamber,'*  a 
composed  of  judgts  named  partly  by  the  emperor, 
\partly  by  the  several  states, ^md  vested  with  authority  to  de- 
cide finally  concerning  all  differences  among  the  members  of 
the  Germanic  body.  A few  years  after,  by  giving  a new 
form  to  die  Aulic  council,  which  takes  cognizance  of  all  feu- 
dal causes,  and  such  as  belong  to  the  emperor’s  immediate 
jurisdiction,  he  restored  some  degree  of  vigour  to  the  Impe- 
rial authority. 

3 3 ^ . * 

But  notwithstanding  the  salutary  effect^  of  these  regula- 

tiuAs  and  improvements,  the  political  constitution  of  the  Ger- 
man empire,  at  th  ) comnfencefcient  of  the  period  qf"  which  4 
propose  to  -write  the  history,  was  of  a species  so  peculiar,  as 
not  to  resemble  perfeedy  any  form  of  government  known 
either  in  the  ancient  or  modern  world.*  It  was  a complex 
body,  formed  by  the  association  of  several  states,  each  of 
which  possessed  sovereign  and  independent  jurisdiction  with- 
in its  own  territories.  Of  all* the* members  which  composed 
this  united  body,  the  emperor  was  the  head.  In  hr^name, 
all  decrees  and  regulations,  with  respect  to  points  of  com- 
mon concern,  were  issued ; and  to  him  the  power  of  carry- 
ing them  ititb  execution  was  committed.  But  tAis  appear- 
ance of  monarchical  power  in  the  emperor  was  more  than 
counterbalance!!  by  the  influence  of  the  princes  and  states  of 
the  empire  in  every  act  of  administration.  No  law  extend- 
ing to  the  whole  Body  could  pass,  no  resolution  that  affected 
the  general  interest  could  be  taken,  without  the  approbation 
of  the  diet  of  the  empire.  In  this  assembly,  every  sovereign 
prince  and  state  of  the  Germanic  body  had  a right  tR  be  pre- 
sent, to  deliberate,  and  to  vote.  The  decrees  or  Recesses  of 
the  i^iet  were  the  laws  of  the  empire,  which  the  emperor  was 
bound  to  ratify  and  enforce.  '• 


Under  this  aspect,  the  constitution  of  the  empire  appears 
a regular  confederacy,  similar  to  the  Achaean  league  in  an- 
vol.  i.  x 
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cient  Greece,  or  to  that  of  the  United  Provinces  and  of. -the 
Swiss  cantons  in  modem  rimes,  ©at  if  viewed  in  another 


light,  striking  peculiarities  in  its  political  state  present  thefn- 
selves.  The  Germanic  body  was  not  formed  by  the  union 
of  members  altogether  distinct  and  independent.  gVll  theCj* 
princes  and  states,  joined  in  this* association,  were  otlgi^i^J 
ly  subject  to  the  emperors,  and  a :knowledge(d  them  as  sove-' 
reigns.  Besides  this,  they*  originally  held  their  - 'lands  as 
Imperial  fiefs,  and  in  consequence  61  this  tenure  owed  the 
emperor  all  those  services  which  feudal  vassals‘are  bound  to 
perform  to  their  liege  lord.  But  though  this  political  subjec- 
tion was  entirely  at  an  end,  and  the  influence  of  the  feudal 
relation  much  diminished,  the  ancient  forms  and  institutions, 
introduced  while  the  emnerors  governed  German)  wjjh  &a-  t 
thority  not  inferi  r to  that  which  the  other  monarchs  of  Eu- 
rope possessed,  still  remained.  Thus  an  opposition  was  Es- 
tablished ^between  the  genius  of  the  g<&emment,  and  the 
forms  of  administration  in  the  German  empire.  The  former 
considered  the  emperor  only  as  the  head  of  a confederacy, 
the  members  of  which,  by  their  voluntary  choice,  have  rais- 


ed him  to  that  dignity ; the  latter  seemed  to  imply,  that  he 
is  really  invested  with  sovereign  power,.  By  this  circum- 
stance, such  princiries  of  hostility  and  discord  were  interwo- 


ven inti  the  frame  of  the  Germanic  body,  as  affected  each 
of  its  members,  rendering  their  interior  union  incomplete, 
and  their  external  efforts  feeble  and  irregular.  The  perni- 
cious influence  of  this  defect, inherent  in  the  constitution  of 
the  empire,  is  so  considerable,  that,  without  attending  to  it, 
we  cannot  fully  comprehend  many  transactions  in  the  reign 
of  Charles  V.  or  form  just  ideas  concerning  tta  genius  of 
the  German  government. 


The  emperors  of  Germany,  at  the  beginning  of  the  six-  ^ 
teenth  century,  were  distinguished  by  the  most  pompous  V 
titles,  and  by  such  ensigns  of  dignity,  as  intimated  their  au- 
thority to  be  superior  to  that  of  all  other  monarchs.  The 
greatest  princes  of  file  empire  attended,  and  served  them, 
on  some  occasions,  as  the  officers  of  their  household.  They 
exercised  prerogatives  which  no  other  sovereign  ever  claim-  # 
ed.  They  retained  pretensions  to  all  the  extensive  powers  -» 
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which  their  predecessors  had  enjoyed  in  any  former  age.  SECT. 
Bui,  at  the  mne  time,  instead  of  possessing  that  ample  do-  II1- 
main  which  had  belonged  to  the  ancient  emperors  of  Ger-  * 

many,,  and  which  stretched  from  Basil  to  Cologne,  along 
both  batiks  of  the  Rhiile n,  they  were  stripped  of  all  territo- 

■ nai  property,  and  had  not  a single  city,  a single  casde,  a 
single  foot  of  land,  that  be’fong  jl  to  them,  as  heads  of  the 
empire.  As  their  donjain  was  alienated,  their  stated  re- 
venues were  reduced  almost  to  nothing  ; temd  the  extraordi- 
nary aids,  which  on  a few  occasions  they  obtained,  were 
granted  sparingly  and  paid  with  reluctance.  The  princes 
and  states  of  the  empire,  though  they  seemed  to  recognize 
the.  Imperial  authority,  were  subjects  only  in  name,  each  of 

> them  possessing  a complete  municipal  jurisdiction  within  the 
pr  'incts  of  his  own  territories.  * 

? ■■  3 » * > 

From  this  ill-compared  frame  of  government,  effects  that  Fromthe 

were  unavoidable  resulted.  The  emperors,  dazzled  with  "hrirdtles 
the  splendour  of  their  titles  and  the  external  signs  of  vast  andpveten- 
authority-,  were  apt  to  imagine  diemselves  to  be  the  real  so-  Sl#ns- 

■ vereigns  of  Germany,  and  were  led  to  aim  >®ntinually  at  re- 
c vering  the  exerciye  of  thoge  p*wers  which  the  forms  of 
the  constitution  seemed  to  vest  in  them,  arid  which  their  pre- 
decessors, Charlemagne  and  the  Othos,  had  actually  enjoy- 
ed. The  princes  and  states,  aware  of  the  nature  as  well  as 
extent  of  tl^e%e  pretensions,  were  perpetually  on  th^ir  guard, 
in  order  to  watch  all  the  motions  of  the  Imperial  court,  and 
to  circumscribe  its  power  within  limits  still  more  narrow. 

The  emperors,  in  support  of  their  claims,  appealed  to  an- 
cient fornix  and  institutions,  which  the  states  held  to  be  obso- 
lete. The  states  founded  their  rights  on  recent  practice  and 
modern  privileges,  which  the  emptSors  considered  as  usur- 
pations. * 


This  jealousy  of  the  imperial  authority-,  together  with  Fromthe 
, # . . . . . . . , r . . manner  in 

the  opposition  between  it  and  the  rights  or  tne  states,  in-  which  they 

creased  considerably  from  the  time  that  the  emperors  were  ^ere  elect‘ 

elected,  not  by  the  collective  body-  of  German  nobles,  but  by 

n Pfeffel,  Abrege,  &c.  p.  241. 
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• a few  princes  of  chief  dignity.  D,uring  a long  period,  all 
the  members  of  the  Germanic  body  had  a right  *o  assemble, 
and  to  make  choice  of  the  person  whom  they  appointed  to 
fcj  their  head.  But  amidst  the  violence  and  anarchy  which 
prevailed  for  several  centuries  in  the  empire,  seven  prince^  » 
who  possessed  the  most  extensive  territory  7.,  and  wneTiad 
obtained  an  hereditary  title  to  the  great  offices  of  the  state, 
acquired  the  exclusive  privilege  of  nominating  the  emperor. 
This  right  was  cdlifirmed  to  them  by  the  Golden  Bull ; the 
mode  of  exercising  it  was  ascertained,  and  they  were  digni- 
fied with  the  appellation  of  Electors.  The  nobility  and  free 
cities  being  thus  stripped  of  a privilege  which  they  had  once 
enjoyed^  were  less  connected  with  a prince,  towards  wlfose 
elevation  they  had  not?  contributed  by  their  suffrages,  and  * 
came  to  be  more  apprehensive  of  his  authority.  The  fac- 
tors, by  their  extensive  powe  r,  ah'd  the^listinguishii  o privi- 
leges wlich  they  possessed,  became  formidable  to  the  empe- 
rors, with  whom  they  were  placed  almost  on  a level  in  several 
acts  of  jurisdiction.  Thus  the  introduction  of  the  electoral 
college  into  the  empire,  and  the  authority"  which  it  acquired, 
instead  of  diminishing,  contributed  to  strengthen,  the  princi- 
ples of  hostility  ayyl  discard  G the  Geimanic  constitution 
C 

These  were  further  augmented  by  the  various  and  repug- 
nant forms  of  civil  policy  in  the  several  states  which  compos- 
ed the  G#rmanic  body.  It  is  no  easy  matter  Vq  render  the 
union  of  independent  states  perfect  and  entire,  even  when  the 
genius  and  forms  of  their  respective  governq-  ents  happen  to 
be  altogether  similar.  But  in  the  German  empire,  which 
was  a confederacy"  of  princes,  of  ecclesiastics,  and  drfree  cities, 
it  was  impossible  that  they  could  incorporate  thoroughly.  ' 
The  free  cities  were  sfiiall  republics,  in  which  the  maxims 
and  spirit  peculiar  to  that  species  of  government  prevailed.  * \ 

The  princes  and  nobles,  to  whom  supreme  jurisdiction  be-  ^ 
longed,  possessed  a sort  of  monarchical  power  within  their 
own  territories,  and  the  forms  of  their  interior  administra- 
tion nearly  resemble  those  of  the  great  feudal  kingdoms.  The 
interests,  the  ideas,  the  object  of  states  so  differently  con- 
stituted, cannot  be  the  same.  Nor  could  their  common 
deliberations  be  carried  on  with  the  same  spirit,  while  the 
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love  of  liberty,  and  attention  to  commerce,  were  the  reign-  SECT, 
i.ig  princ’oles  in  the  cities  ; while  the  desire  of  power,  and 
ardour  for  military  glory,  were  the  governing  passions  of 
the  princes  and  nobility. 

^ » 

J.  he  secular  and  ecclesiastical  members  of  the  empire  were  From  the 
as  little  fitted  for  union  ‘^ts  tte  free  cities  and  the  nobility.  between°n 
Considerable  territories  had  been  granted  to  several  of  the  the  secular 
German  bishoprics  an*d  abbeys,  and  soi^e  of  the  highest  offi-  asticaf*651* 
ces  in  the  empire  having  been  annexed  to  them  inalienably,  members, 
were  held  by  the  ecclesiastics  raised  to  these  dignities.  The 
younger  sons  of  noblemen  of  the  second  order,  who  had  de- 
voted themselves  to  the  church,  were  commonly  promoted  to 
thee  j stations  of  eminence  and  p^wer ; and  it  was  no  small 
’fortification  to  the  princes  and  great  nobility,  to  see  persons  « 

rais  i from  an  inferior  rank  to  the  same  level  with  them- 
selves, or  even  exalted  to  superior  dignity.  The  education 
of  these  churchmen*,  the  genius  of  their  pro/ession,  and 
their  connexion  with  the  court  of  Koir^e,  rendered  their  cha- 
racter as  well  as  their  interest  different  from  those  of  the 
other  members  of  the  Germanic  body,  whj^  whom  they  were 
called  to  act  in  concert.  another  source  of  jealousy 

and  variance  was  opened,  which  ougtit  not  be  overlooked 
when  we  are  searching  into  the  nature  of  the  GeiAian  con- 
stitution. 

• • , * 

To  all  these  causes  of  distention  may  be  added  one  more,  From  the 

arising  from  jhe  unequal  distribution  of  power  and  wealth  diTtribu- 
among  the. states  of  the  empire.  The  electors,  and  other  non  of 
nobles  9f  the  highest  rank,  not  only  possessed  sovereign  ju-  and  power 
risdiction,  but  governed  such  extensive,  populous,  and  rich  among  the 
countries,  as  rendered  them  gr  #at  princes.  Many  of  the 
other  members,  though  they  enjoyed  all  the  rights  of  sove-  * 

reignty,  ruled  over  such  petty  domains,  that  their  real  pow- 
er bore  no  proportion  to  this  high  prerogative.  A well-com-  * 
parted  and  vigorous  confederacy  could  not  be  formed  of  such 
dissimilar  states.  The  weaker  were  jealous,  timid,  and  un- 
able either  to  assert  or  to  defend  their  just  privileges.  The 
more  powerful  were  apt  to  assume  and  to  become  oppres- 
sive. The  electors  and  emperors,  by  turns,  endeavoured 
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to  extend  their  own  authority,  by  encroaching  on  those  fee- 
ble members  of  the  Germafiic  body,  who  some.lirpes  defend- 
ed their  rights  with  much  spirit,  but  mbre  frequently,  being 
overawed  or  corrupted,  they  tamely  surrendered  their  privi- 
leges, or 
[TT]. 

After  contemplating  all  these  principles  of  disunion  and 
opposition  in  the  constitution  of  the  German  empire,  it 
will  be  easy  to  account  for  the  want  of  concord  and  unifor- 
mity, conspicuous  in  its  councils  and  proceedings.  That 
slow,  dilatory,,  distrustful,  and  irresolute  spirit,  which  cha- 
racterizes all  its  deliberations,  will  appear  natural  in  a body, 
the  junctidn  of  whose  members  was  so  incomplete,1  the.  dif- 
ferent parts  of  whVh  were  held  together  by  such  feeble  ties 
and  set  at  variance  by  such  powerful,  motives.  But  th  em- 
pire of  Germany,  nevertheless,  comprehended  countries  of 
such  great  extent,  and  was  inhabited  by  such  a martial  and 
hardy  race  of  men,  t^at  when  the  abilities  of  an  emperor,  or 
zeal  for  any  common  cause,  could  rouse  this  unwieldy  body 
to  put  forth  its  ( yrength,  it  acted  with  almost  irresistible 
force.  In  the  following  history  we  shall  find,  that , as  the* 
measures  on  which  Charles  V.  was  most  intent,  were  often 
thwarted  or  rendered  abortive  by  the  spirit  of  jealousy  and 
division  peculiar  to  the  Germanic  constitution  ; so  it  was  by 
the  influence  which  he  acquired  over  the  princes  (of  the  em- 
pire, and  by  engaging  them  toAo-operate  with  him,  that  he 
was  enabled  to  make  some  of  the  greatest  effq^s  which  dis- 
tinguish his  reign. 

The  Turkish  history  is  so  blended,  during  the  reign  of 
Charles  V.  with  that  of  tfyn  great  nations  in  Europe,  and  the 
Ottoman  jj?orte  interposed  so  often,  and  with  such  decisive 
influence,  in  the  wars  and  negociations  of  the  Christian 
princes,  that  some  previous  account  of  the  state  of  govern- 
ment in  that  great  empire,  is  no  less  necessary  for  the  infor- 
mation of  my  readers,  than  those  views  of  the  constitution 
of  other  kingdoms  which  I have  already  exhibited  to  them. 


meanly  favoured  the  designs-  formed  against  them 
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It  has  been  the  fate  of  the  southern  and  more  fertile  parts 
of  Asia,  at  different  periods,  to  bc»  conquered  by  that  warlike 
aild  hardy  race  of  men,  who  inhabit  the  vast  country  known 
to  the  ancients  by  the  name  of  Scythia,  and  among  the 
i ) moderns  bv  that  of  Ta’Jary.  One  tribe  of  these  people,  caliecl 
AvT^or  Turcomans,  extended  its  conquests,  under  various 
leaders, -and  during  severai  centuries,  from  the  shore  of  the 
Caspian'*Sea  to~the  Straits  of^the  Dardanelles.  Towards 
the  middle  of  the  fifteenth  century,  these  formidable  con- 
querors took*  Constantinople  by  storm,  and  established  the 
seat  of  their  government  in  that  imperial  city.  Greece, 
Moldavia,  Wallachia,  and  the  other  provinces  of  the  ancient 
kingdoms  of  Thrace  and  Macedonia,  together  with  part  of 
^ FAingjiry,*  were  subjected  to  their  power.  > 


in  Eure 

tensive  dominions  in1  that  quarter  of  the  globe,  the  genius 
of  their  policy  continued  to  be  purely  Asiatic ; and  may  be 
properly  termed  a despotism,  in  contradistinction  to  those  mo- 
narchical and  republican  forms  of  government  which  we 
hade  been  hitherto  contemplating^  The  supreme  power  was 
vested  m sultans  of  the  Ottoman  race  f that  blood  being 
deemed  so  sacred,  that  no  other  was  thought  worthy  of  the 
throne.  From  this  elevation,  the  sovereigns  could  look 
down  and  behold  all  their  subjects 'reduced  to  the  same  level 
before  theTn*  The  maxims  oS  Turkish  pblicy  do  not  autho- 
rise any  of  those  institutions,  which,  in  other  countries,  limit 
the  exercise,  of  moderate  the  rigour  of  monarchical  power : 
they  adnyj  neither  of  any  great  court  with  constitutional  and 
permanent  jurisdiction  to  interpose,  both  in  enacting  laws, 
and  in  superintending  the  execution^  them  ; nor  of  a body 
of  hereditary  nobles,  whose  sense  of  their  own  pre-ejninence, 
whose  consciousness  of  what  is  due  to  their  rank  and  cha- 
racter, whose  jealousy  of  their  privileges  circumscribe  the 
authority  of  the  prince,  and  serve  not  only  as  a barrier  against 
the  excesses  of  his  caprice,  but  stand*  as  an  intermediate 
order  between  him  and  the  people.  Under  the  Turkish  go- 
vernment, the  political  condition  of  every  subject  is  equal. 
To  be  employed  in  the  sendee  of  the  Sultan,  is  the  only  cir- 


though  the  seat  of  the  Turkish  government  was  fixed 
>pe,  and  thi  sultans  obtained  possession  of  such  e\- 
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cumstance  that  confers  distinction.  Even  this  distinction  is 
rather  official  than  personal,  and  so' closely  annexed  to  the 
station  in  which  any  individual  serves,  that  it  is  scarcely  corfi- 
municated  to  the  persons  of  those  who  are  placed  in  them. 
The  highest  dignity  in  the  empire  dofs  not  give  any  rank  or*  * 
pre-eminence  to  the  family  of  him  who  enjoys  it.  As  ~ ^ 
man,  before  he  is  raised  to  any  station  of  auinority,  must  go 
through  the  preparatory  discipline  of  a long  and  servile 
obedience0,  the  mogient  he  is  deprived  of  power,  he  and  his 
posterity  return  to  the  same  condition  with  other  subjects,  and 
sink  back  into  obscurity.  It  is  the  distinguishing  and  odious 
characteristic  of  Eastern  despotism,  that  it  annihilates  all 
other  ranks  of  men,  in  order  to  exalt  the  monarch  ; that  it 
leaves  noJhing  to  the  former,  while  it  gives  eveiy  thjug  io 
the  latter ; that  it  endeavours  to  fix  in  the  minds  of  those 
who  are  subjects  to  it,  theide^of  no  relation  between 
men,  but  that  of  a master  and  of  a sla\~,  the  former  des- 
tined to  command  and  to  punish,  the'  latter  formed  to  trem- 
ble and  to  obey[UU]. 


But  as  there  (tye  circumstances  which  frequendy  obstruct 
or  defeat  the  salutary  effetys  of  the  best  regulated  govern- 
ments, there  are  cLhers  which  contribute  to  mitigate  the 
evils  of  .he  most  defective  forms  of  policy.  There  can,  in- 
deed, be  no  constitutional  restraints  upon  the  will  of  a prince  • 
in  a despotic  government ; but  there  may  be  such  as  are  ac- 
cidental. Absolute  as  the  Turkish  Sultans  are,'  they  feel 
themselves  circumscribed  both  by  religion,  the  principle  on 
which  their  authority  is  founded p,  and  by  the  army,  the  in- 
strument which  they  must  employ  in  order  to  maintain  it. 
Wherever  religion  interposes,  the  will  of  the  sovereign  must 
submit  to  its  decrees.  (^Vhen  the  Koran  hath  prescribed 
any  religjpus  rite,  hath  enjoined  any  moral  duty,  or  hath 
confirmed  by  its  sanction  any  political  maxim,  the  command 
of  the  Sultan  cannot  overturn  that  which  an  higher  authority 
hath  established.  The  chief  restriction,  however,  on>-.the 
will  of  the  Sultans,  is  imposed  by  the  military  power.  An 


o State  cf  the  Turkish  Empire  by  Rjcaut,  p.  25.  p Rycaut.  p.  8. 
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armed  force  must  surround  the  throne  of  every  despot,  to  S E^C  T. 
maintain  h;|  authority,  and  to  execute  his  commands.  As  ' 


the  Turks  extended  their  empire  over  nations  which  they  and  by  the 
did  not  exterminate,  but  reduce  to  subjection,  they  found  it  military. 

, > necessary  to  render  tkleir  military  establishment  numerous 
, anct  iormidable.  Amurath,  their  third  Sultan,  in  order  to  Origin  of 
sform  a Body  of  troops  devoted  ^o  his  will,  that  might  serve  ^gS^amza* 
as  the  lTnmediate  guards  of  his  person  and  dignity,  com- A. D.  1362. 
manded  his  officers  to  seize  annually,  a|  the  Imperial  pro- 
perty, the  fiYth  part  of  the  youth  taken  in  war.  These,  af- 
ter being  instructed  in  the  Mahometan  religion,  inured  to 
obedience  by  severe  discipline,  and  trained  to  warlike  exer- 
cises, were  formed  into  a body  distinguished  by  the  name 
of  janizaries,  or  new  soldiers.  E»very  sentiment  which  en- 
thusiasm can  inspire,  every  mark  of  distinction  that  the  fa-  i 

vouiit’ff  the  prince  could^onfer,  were  employed  in  order  to 
animate  this  body  Vith  martial  ardour,  and  with  a conscious- 
ness of  its  own  pre-eminence <J.  The  Janizarie*s  soon  be- 
came the  chief  strength  and  pride  of  ,$he  Ottoman  armies ; 
and,  by  their  number  as  well  as  reputation,  were  distinguish- 
. ed  above  all  the  troops,  whose  duty  it  wafjto  attend  on  the 
person, of  the  Sultans  [XX]4  T| 

* ' » 

Thus,  as  the  supreme  power  in  every  society  is  possessed  T^eir  vast 
by  those  who  have  arms  in  their  hands,  this  formidable  bo-  ;n  the  ■j  Ui 

dy  of  soldiers,  destined  to  be  the  instruments  of  enlarging  k,sh  S°‘ 

" I » □ o vernment. 

the  Sultan’s  authority,  acquired,  at  the  same  time,  the  means 

of  controlinyjit.  The  Janizaries  in  Constantinople,  like 
the  Praetorian  bands  in  ancient  Rome,  quickly  perceived  all 
the  advlfcitages  which  they  derived  from  being  stationed  in 
the  capital  ; from  their  union  under  one  standard  ; and  from 
being  masters  of  the  person  of  the  Iprince.  The  Sultans  be- 
came no  less  sensible  of  their  influence  and  importance.  * 

The  Ccipicidy , or  soldiery  of  the  Porte,  was  the  only  power 
in  the  empire  that  a Sultan  or  his  visier  had  reason  to  dread.  ' 

T§  preserve  the  fidelity  and  attachment  of  the  Janizaries, 
was  the  great  ait  of  government,  and  the  principal  object  of 

q Prince  Cantemir’s  History  of  the  Othman  Empire,  p.  8?- 
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attention  in  the  policy  of  the  Ottoman  court.  Under  a 'mo- 
narch, whose  abilities  and*  vigour  of  mind  fit  hjm  for  com- 
mand, they  are  obsequious  instruments  ; execute  whatever 
he  enjoins  ; and  render  his  power  irresistible.  Under  feeble 
princes,  or  such  as  are  unfortunate,  Cfhey  become  turbulent* 
and  mutinous  ; assume  the  tone  of  masters  ; degrade  and 
exalt  Sultans  at  pleasure  ; - ^nd  teach  those  to  treftrble,  or 
whose  nod,  at  other  times,  life  and  death  depend. 


Progress  of 
the  Turks 
towards 
dominion. 


From  Mahomet  II.  who  took  Constantinople,  to  Solyman 
the  Magnificent,  who  began  his  reign  a few  months  after 
Charles  V.  was  placed  oh  the  Imperial  throne  of  Germany, 
a succession  of  illustrious  princes  ruled  over  the  Turkish 
empire.  11  By  their  great«abilities,  they  kept  their  subj<  As  of 
every  order,  mill  dry  as  well  as  civil,  submissive  to  govern- 
ment ; and  had  the  absolute^  corr^uand  of  whatever  force 
their  vast  empire  was  able  to  exert,  Solyman,  in  parti- 
cular, who  is  known  to  the  Christians  chiefly  as  a conqueror, 
but  is  celebrated  in  ,the  Turkish  annals  as  the  great  law- 
giver who  established  order  and  police  in  their  empire,  go- 
verned, during  Y<fs  long  reign,  with  no  less  authority  than 
wisdom.  He  divided  his  domjnions  into  several  districts  { 
he  appointed  the  number  of  soldiers  which  each  should  fur- 
nish ; he*  appropriated  a certain  proportion  of  the  land  in 
every  province,  for  their  maintenance ; he  regulated,  with 
a minute  accuracy,  every  thing  relative  to  theiy  discipline, 
their  arnis,  and  the  nature  of  thtir  service.  He  put  the  finan- 
ces of  the  empire  into  an  orderly  train  of  administration ; 
and,  though  the  taxes  in  the  Turkish  dominions,  as  well  as 
in  the  other  despotic  monarchies  of  the  East,  are  hr  from 
being  considerable,  he  supplied  that  defect  by  an  attentive 
and  severe  economy.  (f 


Advanta- 
ges wh';h 
they  pos- 


Non  was  it  only  under  such  Sultans  as  Solyman,  whose 
talents  were  no  less  adapted  to  preserve  internal  order  than 
sessedover  to  conduct  the  operations  of  war,  that  the  Turkish  empire 
the  Chris-  engage(j  wJth  advantage  in  its  contests  with  the  Christian 
states.  The  long  succession  of  able  princes,  which  I have 
mentioned,  had  given  such  vigour  and  firmness  to  the  Otto- 
man government,  that  it  seems  to  have  attained,  during  the 
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sixteenth  century,  the  highest  degree  of  perfection  of  which 
its ‘constitutors  was  capable.  Whereas  the  great  monarchies 
in  Christendom  were  still  far  from  that  state,  which  could 
enable  them  to  act  with  a full  exertion  of  their  force.  Be- 
sides this,  the  TurkisA  troops  in  that  age  possessed  every 
■ advantage  whio.y  arises  from  superiority  in  military  discipline. 
At  the  time,. ..when  Solyman  be^in  his  reign,  the  Janizaries 
had  been  embodied  near  a century  and  a half ; and,  during 
that  long  period,  the  severity  of  their  military  discipline  had 
in  no  degree  relaxed.  The  other  soldiers,  drawn  from  the 
provinces  of  the  empire,  had  been  kept  almost  continually 
under  arms,  in  the  various  wars  which  the  Sultans  had  carried 
oq,  with  hardly  any  interval  of  peace.  Against  troops  thus 
trainSS  and  accustomed  to  sendee,  the  forces  of  the -Christian 
pavers  took  the  field  with  great  disadvantage.  The  most 
intelligent  as  well  as  impartial  authors  of  the  sixteenth  cen- 
tury acknowledge  and  lament  the  superior  attainments  of  the 
Turks  in  the  military  art  [YY].  The  success  which  almost 
uniformly  attended  their  arms,  in  all  thejf  wars  demonstrates 
the  justness  of  this  observation.  The  Christian  armies  did 
not  acquire  that  superiority  over  the  Turks yvhich  they  now 
■yassess^  until  the  long  establishment  of  standing  forces  had 
improved  military  discipline  among  the*  former ; and  until 
various  causes  and  events,  which  it  is  not  my  pro  Ance  to 
explain,  had  corrupted  or  abolished  their  ancient  warlike 
institutions  among  the  latter. 

3 ^ 
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NOTE  I.  Sect.  I.  p.  2.  [A]. 

T 

-I  HE  consternation  of  the  Britons,  when  invaded  by  the 
P’fts  and ^ Caledonians  after  the  Roman  legions  were  called 
1 out  6$>the  island,  may  give  some  idea  of  the  degree  of  de- 
barment to  wThich  the  human  mind  was'Teduced  by  long  * 

sei-vitC^e  under  the  Romms,  .^n  their  supplicatory  letter  tp 
Aetius,  which  they  cal)  the  Groans  of  Britain , u ^Ve  know 
hot  (say  they)  which  way  to  turn  us.  The  barbarians  drive 
us  to  the  sea,  and  the  sea  forces  us  baclo on  the  barbarians; 
between  which  we  have  only  the  choice  of  two  deaths,  either 
to  bp  swallowed  uji  by  the  waves,  or  to  be  sk  k by  the  sword.” 

IJistor.  Cildse,  ap.  C^ale,  Hist,  Britan.  Script,  p.  6.  One  can 
hardly  believe  this  dastardly  race  to  be  the  descendants  of 
J that  gallant  people,  who  repulsed  Caesar,  and  defended  their 
liberty  so  long  against  the  Roman  arms. 

*»  ° j ^ 

NOTE  II.  Sect.  I.  p.  3.  [B], 

The  barbarous  nations  were  not  only  illiterate,  but  regard- 
fed  literate  with  contempt.  They  found  the  inhabitants  of 
all  the  provinces  of  the  empire  sunk  in  effeminacy,  and  averse 
to  war.  Such  a character  was  the  odject  of  scorn  to  an  high- 
spirited  and  gallant  race  of  men.  “ When  we  woiid  brand  * 

an  enemy,  sac  s Liutprandus,  u with  the  most  disgraceful 
and  contumelious  appellation,  we  call  him  a Roman : hoc 
soloed  est  Romani  nomine,  quicquid  igpobilitatis,  quicquid 
timiditatis,  quicquid  avaritise,  quicquid  luxurise,  quicquid 
mendacii,  immo  quicquid  vitiorum  est  comprehendentes.” 

Liutprandi  Legatio  apud  Murat.  Scriptor.  Italic,  vol.  ii.  pars 
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1.  p.  481.  This  degeneracy  of  manners,  illiterate  barbarians 
imputed  to  their  love  of  learning.  Even  after  t^ey  setded  in 
the  countries  which  they  had  conquered,  they  would  not  per- 
^jnit  their  children  to  be  instructed  in  any  science ; u for 
(said  they)  instruction  in  the  science^,  tends  to  corrupt,  ener-  , 
vate,  and  depress  the  mind  ; and  he  who  has  been  accustom- 
ed to  tremble  under  the  rcy1  of  a pedagogue,  w9f  never  look 
on  a sword  or  spear  with  an  undaunted  eye.”  Procop.  de 
bello  Gothor.  lib.  < p.  4.  ap.  Scrip.  JByz.  edit.  Venet.  vol.  i. 
A considerable  number  of  years  elapsed,  before  nations  so 
rude,  and  so  unwilling  to  learn,  could  produce  historians  ca- 
pable of  recording  their  transactions,  or  of  describing  their 
manners  and  institutions.  By  that  time,  the  memory  of  their 
ancient  condition  was  ift  a great  measure  lost,  and  a f»lW  mo-  ( 
numents  remained  to  guide  their  first  writers  to  any  ce^ain 
knowledge  of  it.  If  one  ejects*  to  receive  any  satf  ractory 
account  gf  the  manners  and  laws  of  the  Goths,  Lombards,  or 
Franks,  during  their  residence  in  those  countries  where  they 
were  originally  sea*  ed,  from  Jomandes,  Paulus  Warnefridus, 
or  Gregory  of  Tours,  the  earliest  and  most  authentic  histo- 
rians of  these  (<  eople,  he  will  be  miserably  disappointed. 
Whatever  imperfect  knowledge  has  been  conveyed  to  us  p f 
their  ancient  stated  we  owe  not  to  their  own  writers,  but  to 
the  Greek  and  Roman  historians. 

t NOTE  III.  Sect.  I.  p.  4.  [G\ , 

A circumstance,  related  by  Priscus  in  hw  histoiy  of  the 
embassy  to  Attila,  king  of  the  Huns,  gives  a striking  view  of 
the  enthusiastic  passion  for  war  which  prevailed*  ' mong  the 
barbarous  nations.  When  the  entertainment,  to  which  that 
fierce  conqueror  admit  zed  the  Roman  ambassadors,  was 
ended,  t wo  Scythians  advanced  towards  Attila,  and  recited 
a poem  in  which  they  celebrated  his  victories  and  military 
virtues.  All  the  Huns  fixed  their  eyes  with  attention  on 
the  bards.  Some  feemed  to  be  delighted  with  the  v£Vses  $ 
others  remembering  their  own  battles  and  exploits,  exulted 
with  joy ; while  such  as  were  become  feeble  through  age, 
burst  out  into  tears,  bewailing  the  decay  of  their  vigour,  and 
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the’  state  of  inactivity  in  which  they  were  now  obliged  to 
remain.  Encerpta  ex  historia  £risci  Rhetoris  ap.  Byzant. 
Histor.  Script,  vol.  i.  p.  45. 


NOTE  iv.  Sect.  I.  p.  9.  [D]. 


9 ) 

A remarkable  confirmatLji  of  both  parts  of  this  reason- 
ing occurs  in  the  history  of  England.  The  Saxons  carried 
on  the  conquest  of  that  country  with  he  same  destructive 
spirit  which  distinguished  the  other  barbarous  nations.  The 
ancient  inhabitants  of  Britain  were  either  exterminated,  or 
forced  to  take  shelter  among  the  mountains  of  Wales,  or 
reduced  to  servitude.  The  Saxon  government,  laws,  man- 
ned and  language,  were  of  consequence  introduced  into 
Britain ; and  were  so  perfectly  established,  that  all  memory 
of  t';'°$  institutions  previous  tn,  their  conquest  Of  the  country, 
was,  in  a great  measure,  lost.  The  very  revise  of  this 
happened  in  a subsequent  revolution.  A single  victory 
placed  William  the  Norman  on  theothrone  of  England. 
The  Saxon  inhabitants,  though  oppressed,  were  not  exter- 
minated. William  employed  the  utmost  Torts  of  his  power 
>and  policy  to  make  his  new,  subjects  conform  in  every  thing 
to  the  Norman  standard,  but  without  success.  The  Saxons, 
though  vanquished,  were  far  more  numerous  than  their  con- 
querors ; when  the  two  races  began  to  incorporate,  the  Saxon 
Maws  and^manners  gradually  gained  ground.  The  Norman 
institutions  became  unpopulab  and  odious ; many  of  them 
fell  into  dis.'^e;  and  in  the  English  constitution  and  lan- 
guage, at  this  day,  many  essential  parts  are  manifestly  of 
Saxon,  sjbt  of  Norman  extraction. 
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NOTE  V.  Sect.  l.*p.  9.  [E]. 

Procopius,  the  historian,  declines,  from  a principle  of 
benevolence,  to  give  any  particular  detail  of  the  cruelties  of 
th  9 Goths:  “Lest,  says  he,  I should  (transmit  a monument 
and  example  of  inhumanity  to  succeeding  ages.”  Proc.  de 
bello  Goth.  lib.  iii.  cap.  10.  ap.  Byz.  Script,  vol.  i.  126.  But 
as  the  change,  which  I have  pointed  out  as  a consequence  of 

VOL.  i.  z 
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the  settlement  of  the  barbarous  nations  in  the  countries  for- 
merly subject  to  the  Roman  empire,  could  net  pave  taken 
place,  if  the  greater  part  of  the  ancient  inhabitants  had  not 
been  extirpated,  an  event  of  such  importance  and  influence 
merits  a mere  particular  illustration.  ( This  will  justify  me  ^ 
for  exhibiting  some  part  of  that  melancholy  spectacle,*  over 
which  humanity  prompted  Procopius  to  draw  a veil."  I shall 
not,  however,  disgust  my  readers  by  a minute  narration  ; but 
rest  satisfied  with  cf  fleeting  some  instances  of  the  devasta- 
tions made  by  two  of  the  many  nations  which  settled  in  the 
empire.  The  Vandals  were  the  first  of  the  barbarians  who 
invaded  Spain.  It  was  one  of  the  richest  and  most  populous 
of  the  Roman  provinces  ; the  inhabitants  had  been  distin- 
guished for  courage,  andrhad  defended  their  liberty  against 
the  arms  of  RonG,  with  greater  obstinacy,  and  during ( a 
logger  course  of  years,  than  ajxy  ration  in  Europe.  P it  so 
entirely  w^te  they  enervated  by  their  subjection  to  the  Ro- 
mans, that  the  Vandals,  who  entered  the  kingdom  A.  D. 
409,  completed  the* conquest  of  it  with  such  rapidity,  that 
in  the  year  411,  these  barbarians  divided  it  among  them 
by  casting  lots.  (The  desolation  occasioned  by  their  invasion  , 
is  thus  described  by  Idatiiv-,  an  - eye-witness  : “ Thq  barba-p 
rians  wasted  every  tiling  with  hostile  cruelty.  The  pestilence 
was  no  less  destructive.  A dreadful  famine  raged,  to  such 
a degree,  that  the  living  were  constrained  to  feed  on  the 
dead  bodief  of  thejr  fellow-citizens ; and  all  those  terrible' 
plagues  desolated  at  once  the  unhappy  kingdoms.”  Idatii 
Chron.  ap.  Biblioth.  Patrum,  vol.  vii.  p.  123^  edit.  Lugd. 
1677.  The  Goths  having  attacked  the  Vandals  in  their 
new  settlements,  a fierce  war  ensued  ; the  country  Tils  plun- 
dered by  both  parties ; the  cities  which  had  escaped  from 
destruction  in  the  first  iiGasion  of  the  Vandals,  were  now 
laid  in  aslves,  and  the  inhabitants  exposed  to  suffer  eveiy 
thing  that  the  wanton  cruelty  of  barbarians  could  inflict.  Ida- 
tius  describes  these  scenes  of  inhumanity,  ibid.  p.  1235.  b. 
1236.  c.  f.  A similar  account  of  their  devastations  is  gif  en 
by  Isidorus  Hispalensis,  and  other  contemporary  writers. 
Isid.  Chron.  ap.  Grot.  hist.  Goth.  732.  From  Spain  the 
Vandals  passed  over  into  Africa,  A.  D.  428.  Africa  was, 
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next  to  Egypt,  the  most  fertile  of  the  Roman  provinces.  It 
\lras  one  ^ she  granaries  of  the  empire,  and  is  called  by  an 
ancient  writer,  the  soul  of  the  commonwealth.  Though  the 
army  with  which  the  Vandals  invaded  it  did  not  exceed 
) 30,000  fighting  men?  they  became  absolute  masters  of  the 

province  in  l^ss  than  two  years.  A contemporary  author 
gives  a dreadful  account  of  *Jie  havoc  which  they  made  : 
u They  found  a province  well  cultivated,  and  enjoying  plen- 
ty,  the  beauty  of  the  whole  earth.  They  carried  their  des- 
tructive arms  into  every  comer  of  it ; they  dispeopled  it  by 
their  devastations  ; exterminating  every  thing  with  fire  and 
sword.  They  did  not  even  spare  the  vines  and  fruit-trees, 
fhat  those,  to  whom  caves  and  inaccessible  mountains  had 
1 affSMed  a retreat,  might  find  no  nourishment  of  any  kind. 
Their  hostile  rage  could  not  be  satiated^  and  there  was  no 
plac'^exempted  from  tfe/  effects  of  it.  They  tortured  tfjeir 
prisoners  with  the  most  exquisite  cruelty,  that  they  might 
force  from  them  a discovery  of  their  hidden  treasures.  T he 
more  they  discovered,  the  more  they  expected,  and  the  more 
implacable  they  became.  Neither  the  infirmities  of  age  nor 
. of  sex  ; neither  the  dignity  of  nobility,  )or  the  sanctity  of 
1 the  sacerdotal  offic’e,  could  mitigate  their  fury  ; but  the  more 
. illustrious  their  prisoners  were,  the  more  barbarously  they  in- 
‘ suited  them.  The  public  buildings  which  resisted*  the  vio- 
, Ience  of  the  flames,  they  levelled  with  the  ground.  They 
daft  ma»y  cities  without  an  inhabitant.  When  they  approach- 
ed any  fortified  place  which  their  undisciplined  army  could 
not  reduce,' (key  gathered  together  a multitude  of  prisoners, 
and  putting  them  to  the  sword,  left  their  bodies  unburied, 
that  thc*stench  of  the  carcasses  might  oblige  the  garrison  to 
abandon  it.”  Victor  Vitensis  de  persecutione  Africana  ap. 
Bibl.  Patrum,  vol.  viii.  p.  666.  St.  Augustin,  an  African, 
who  survived  the  conquest  of  his  country  by  tide  Vandals 
some  years,  gives  a similar  description  of  their  cruelties, 

Opera,  vol.  x.  p.  372.  edit.  1616. — About  an  hundred  years 
tl  1 . . . 

after  the  settlement  of  the  Vandals  in  ( Africa,  Belisarius  at- 
tacked and  dispossessed  them.  Procopius,  a contemporary 
historian,  describes  the  devastation  which  that  war  occasion- 
ed. u Africa,  says  he,  was  so  entirely  dispeopled,  that  one 
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might  travel  several  days  in  it  without  meeting  one  man ; and 
it  is  no  exaggeration  to  say,  that  in  the  course  of  tj'e  war  five 
millions  of  persons  perished.”  Proc.  hist.  Arcana,  cap.  1 8. 
aj5.  Byz.  Script,  vol.  i.  315. — I have  dwelt  longer  upon  the 
calamities  of  this  province,  because  th<Ly  are  described  not  ^ 
only  by  contemporary  authors,  but  by  eye-witnesses.  ' me  I 
present  state  of  Africa  confirms  tHeir  testimony.  Mainy  of 
the  most  flourishing  and  populous  cities  with  which' it  was 
filled,  were  so  entirely  ruined,  that  ho  vestiges  remain  to 
point  out  where  they  were  situated.  That  fertile  territory 
which  sustained  the  Roman  empire,  still  lies  in  a great  mea- 
sure uncultivated ; and  that  province,  which  Victor,  in  his 
barbarous  Latin,  called  Speciositas  totius  terrce  Jlorentis , is 
now  the  retreat  of  pirates  raid  banditti.  * €&•  4 

<'  . f 

(While  the  Vandals  laid  wa^e  cispreat  part  of  the  ey  pire, 

the  Huns  jlesolated  the  remainder.  Of*  all  the  barbarous 
tribes  they  were  the  fiercest  and  most  formidable.  Am- 
mianus  Marcelinus,  r_  contemporary  author,  and  one  of  the 
best  of  the  later  historians,  gives  an  account  of  their  policy 
and  manners  ; whf’  ch  nearly  resembles  those  of 'die  Scythians  f 
described  by  the  ancients,  »nd  qf  the  Tartars  known  to  the  f, 
modems.  Some  parts  of  their  character,  and  several  of 
their  customs,  are  not  unlike  those  of  the  savages  in  North  1 - 

America.  Their  passion  for  war  was  extreme.  “ As  in  po-  * 
lished  societies  (says  Ammianus)  ease  and  tranquillity  are/ 
courted,  they  delight  in  war  Aid  dangers.  He  who  falls  in 
battle  is  reckoned  happy.  They  who  die  o^old  age  or  of 
disease  are  deemed  infamous.  They  boast,  with  the  utmost 
exultation,  of  the  number  of  enemies  whom  they  harpe  slain, 
and,  as  the  most  glorious  of  all  ornaments,  they  fasten  the 
scalps  of  those  who  havoffallen  by  their  hands  to  the  trap- 
pings of  t^eir  horses.”  Ammian.  Marc.  lib.  xxxi,  p.  4 77. 
edit.  Gronov.  Lugd.  1693. — Their  incursions  into  the  em- 
pire began  in  the  fourth  century  ; and  the  Romans,  though 
no  strangers,  by  that  time,  to  the  effects  of  barbarous  rAje, 
were  astonished  at  the  cruelty  of  their  devastations.  Thrace, 
Pannonia,  and  Illyricum,  were  the  countries  which  they 
first  laid  desolate.  As  they  had  at  first  no  intention  of  settling 
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in  Europe,  they  made  only  inroads  of  short  continuance 
intc  the  eiruine,  but  these  were  ’frequent,  and  Procopius 
computes  that  in  each  of  these,  at  a medium,  two  hundred 
thousand  persons  perished,  or  were  carried  off  as  slaves. 

) Procop:  Hist.  Arcan.  left.  Byz.  Script,  vol.  i.  316.  Thrace, 
the  best  cultivated  province  in  that  quarter  of  the  empire, 
was  converted  into  a desert ; and^when  Priscus  accompanied 
the  ambassadors  sent  to  Attila,  there  were  no  inhabitants  in 
some  of  the  pities,  but  a few  miserable  people  who  had  taken 
shelter  among  the  ruins  of  the  churches  ; and  the  fields  were 
covered  with  the  bones  of  those  who  had  fallen  by  the  sword. 

Priscus  ap.  Byz.  Script,  vol.  i.  34.  Attila  became  king  of 
the  Huns,  A.  D.  434.  He  is  one  of  the  greatest  and  most 
1 entefp>ising  conquerors  mentioned  i">  history.  He  extended 
his  -pmpire  over  all  the  vast  countries  comprehended  under  > 

the  go-T-eral  names  of  ScyWda  ^rnd  Germany  in  the  ancierrt 
division  of  the  world.  While  he  was  carrying  on^  his  wars 
against  the  barbarous  nations,  he  kept  the  Roman  empire 
under  perpetual  apprehensions,  and  extorted  enormous  sub- 
sidies from  the  timid  and  effeminate  monarchs  who  governed 
jt.  In  the  year  451,  he  entered  Gaul,  r^the  head  of  an 
rymy  composed  of  all  the  various  nations  which  he  had  subdu- 
ed. It  was  more  numerous  than  any  With  which  the  bar- 
/ barians  had  hitherto  invaded  the  empire.  The  devaWations 
which  he  committed  were  horrible  ; not  only  the  open  country, 

L^t  the. .most  flourishing  cities,  were  desolated.  The  extent 
and  cruelty  of  his  devastations  are  described  by  Salvianus 
de  Gubemat^Dei,  edit.  Baluz.  Par.  1669.  p.  139,  &c. 
and  by  Idatius,  ubi  supra,  p.  1235.  Aetius  put  a stop  to 
his  progtsks  in  that  country  by  the  famous  battle  of  Chalons, 
in  which  (if  we  may  believe  the  historians  of  that  age)  three 
hundred  thousand  persons  perished  ^ Idat.  ibid.  Jornandes 
de  Rebus  Geticis  ap.  Grot.  Hist.  Gothor.  p.  67 J.  Amst.  > 

1665.  But  the  next  year  he  resolved  to  attack  the  centre  of 
the  empire,  and,  marching  into  Italy,  wasted  it  with  rage, 
infktJhed  by  the  sense  of  his  late  disgrace.  What  Italv  suf- 
fered by  the  Huns  exceeded  all  the  calamities  which  the 
preceding  incursions  of  the  barbarians  had  brought  upon  it. 

Conringius  has  collected  several  passages  from  the  ancient 
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historians,  which  prove  that  the  devastations  committed  by 
the  Vandals  and  Hems  in'che  countries  situatecj  on  the  banks 
of  the  Rhine,  were  no  less  cruel  and  fatal  to  the  human  race. 
Exercitatio  de  urbibus  Germanise,  Opera,  vol.  i.  488.  It 

"is  endless,  it  is  shocking,  to  follow  these  destroyers  -of  mad  , i ■ 

kind  through  so  many  scenes  of  horror,  and  to  contemplate  ' 
the  havoc  which  they  made  of  the  human  species. 

But  the  state  ip,  which  Italy  appears  to  have  been,  du-  , 
ring  several  ages  after  the  barbarous  nations  settled  in  it,  is 
the  most  decisive  proof  of  the  cruelty  as  wrell  as  extent  of 
their  devastations.  Whenever  any  country  is  thinly  inhabit- 
ed, trees  and  shrubs  spring  up  in  the  uncultivated  fields, 
and,  spreading  by  degrees,  form  large  forests  ; by  thfTover-  * 
flowing  of  rivert,  and  the  stagnating  of  waters,  other  warts 
of  it  are  converted  into  lakes  ahs^ marshes.  Anciqrt  Italy, 
which  the  Romans  rendered  the  seat  o{i  elegance  and  luxu- 
ry, was  cultivated  to  the  highest  pitch.  But  so  effectually 
did  the  devastations  of  the  barbarians  destroy  all  the  effects 
of  Roman  industry  and  cultivation,  that  in  the  eighth  centu- 
ry a considerate?  part  of  Italy  appears  to  have  been  covered 
with  forests  and  marshes  f> f gfeat  extent.  Muratqri  enters 
into  a minute  detafi  concerning  the  situation  and  limits  of  se- 
veral A*  these  ; and  proves,  by  the  most  authentic  evidence, v — 
that  great  tracts  of  territory  in  all  the  different  provinces  of  ^ 
Italy,  were  either  over-run  with  wood,  or  laid#pnder  war/-. 

Nor  did  these  occupy  parts  c fi  the  country  naturally  barren  or 
of  little  value,  but  were  spread  over  district|,.,which  ancient 
writers  represent  as  extremely  fertile,  and  wh,ich  at  present 
are  highly  cultivated.  Muratori  Antiquifates  IufLtse  medii 
pevi,  dissert,  xxi.  v.  ii.  p.  149.  153,  &c.  A strong  proof 
of  this  occurs  in  a description  of  the  city  of  Modena,  by  an 
author  qf  the  tenth  century.  Murat.  Script.  Rerum  Italic, 
vol.  ii.  pars  ii.  p.  691.  The  state  of  desolation  in  other 
countries  of  Europe  seems  to  have  been  the  same.  In  ma- 
ny of  the  most  early  ^charters  now  extant,  the  lands  granted  to 
monasteries,  or  to  private  persons,  are  distinguished  into 
such  as  are  cultivated  or  inhabited,  and  such  as  were  eremi , 
desolate.  In  many  instances,  lands  are  granted  to  persons 
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because  they  had  taken  them  from  the  desert,  ab  eremo , 
and  had  culdyated  and  planted  thetn  with  inhabitants.  This 
appears  from  a charter  of  Charlemagne,  published  by  Eck- 
hart  de  Rebus  Francis  Orientalis,  vol.  ii.  p.  864.  and  from 
many  charters  of  his  successors  quoted  by  du  Cange,  voc‘. 
eremus. — Wherever  a right  of  property  in  land  can  be  thus 
acquired,  it  is  evident  that'  the  ^ountry  must  be  extremely 
desolate,  and  thinly  peopled.  The  first  settlers  in  America 
obtained  possession  of  land  by  such  a tit^p.  Whoever  was 
able  to  clear  and  to  cultivate  a field,  was  recognized  as  the 
proprietor.  His  industry  merited  such  a recompense.  The 
grants  in  the  charters  which  I have  mentioned  flow  from  a 
similar  principle,  and  there  must  have  been  some  resem- 
'blamTi'ifin  tke  state  of  the  countries.  ( o 

Mu7«4.tori  adds,  that  ^Vdng  the  eighth  and  ninth  cen- 
turies, Italy  was  greatly  infested  by  wolves  and  other 
wild  beasts ; another  mark  of  its  being  destitute  of  inha- 
bitants. Murat.  Antiq.  vol.  ii.  p.  163-s  Thus  Italy,  the 
pride  of  the  ancient  world  for  its  fertility  and  cultivation, 
was  reduced  to  the  state  of  a country  ne"jjy  peopled  and 

lately  rendered  habitable.  , 

- - J 3 

I AM  sensible,  not  only  that  some  of  these  descrip  Jons  of 
the  devastations,  which  I have  quoted,  may  be  exaggerat- 
ed thp  barbarous  tribes,  in  making  their  settlements, 

did  not  proceed  invariably  in  she  same  manner.  Some  of 
them  seemed  Aa  be  bent  on  exterminating  the  ancient  inha- 
bitants ; others  were  more  disposed  to  incorporate  with  them. 

It  is  not  §)y  province  either  to  inquire  into  the  causes  which 
occasioned  this  variety  in  the  conduct  of  the  conquerors,  or 
to  describe  the  state  of  those  countrjps  where  the  ancient  in- 
habitants were  treated  most  mildly.  The  facts  whi^t  I have  > 

produced  are  sufficient  to  justify  the  account  which  I have 
given  in  the  text,  and  to  prove,  that  the  destruction  of  the 
humtAi  species,  occasioned  by  the  hostile  invasions  of  the 
northern  nations,  and  their  subsequent  settlements,  was 
much  greater  than  many  authors  seem  to  imagine. 
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NOTE  VI.  Sect.  I.  p.  10.  [F]. 

I have  observed,  Note  II.  that  our  only  certain  inior- 
mation  concerning  the  ancient  state  of  the  barbarous  nations 
must  be  derived  from  the  Greek  and’Roman  writers.-  Hapi  , ..  . 
pily  an  account  of  the  institutions  and  customs  of  on!  people 
to  which  those  of  all  the  i^est  s^'em  to  have  been  in  a great 
measure  similar,  has  been  transmitted  to”  us  by  two  authors, 
the  most  capable,-  perhaps,  that  eVer  wrote,  of  observing 
them  with  profound  discernment,  and  of  describing  them 
with  propriety  and  force.  The  reader  must  perceive  that 
Caesar  and  Tacitus  are  the  authors  whom  I have  in  view. 

The  former  gives  a short  account  of  the  ancient  Germans  in 
a few  chapters  of  the  styth  book  of  his  Commenlari®?.*  the  ( 
i latter  wrote  a £~eatise  expressly  on  that  subject.  TJiese 

are  the  most  precious  and  instructive  monuments  ( of  anti- 
quity to  the  present  inhabitants  of  EtLope.  Fi'om  them 
we  learn* 

1.  That  the  state  of  society  among  the  ancient  Germans 
was  of  the  rudest  and  most  simple  form.  They  subsisted 
entirely  by  hunting  or  by  pasturage.  Cse^  lib.  vi.  c.  21.  1 hey 
neglected  agricultiLe,  and  lived  chiefly  6n  milk,  cheese,  and 
flesh,  tlbid.  c.  22.  Tacitus  agrees  with  him  in  most  of  these  w 
t points  ; De  morib.  Germ.  c.  14,  15.  23.  The  Goths  were  ^ 

equally  negligent  of  agriculture.  Prise.  Rhet.  ap.  By/„. 
Script,  v.  i.  p.  3ll’  B.  Society  was  in  the  same  3cate  among 
the  Huns,  who  disdained  to  cultivate  the  earth,  or  to  touch 
a plough.  Amm.  Marcel,  lib.  xxxi.  p.  475.  x he  same  man- 
ners took  place  among  the  Alans  ; ibid.  p.  477.  W^le  society 
remains  in  this  simple  state,  men  by  uniting  together  scarce- 
ly relinquish  any  portioi^of  their  natural  independence.  Ac- 
, cordingly  we  are  informed,  2.  That  the  authority  of  civil  go- 

vernment was  extremely  limited  among  the  Germans.  During 
* times  of  peace  they  had  no  common  or  fixed  magistrate,  but 
the  chief  men  of  every  district  dispensed  justice,  an£  ac- 
commodated differehces.  Cses.  ibid.  c.  23.  Their  kings  had 
not  absolute  or  unbounded  power ; their  authority  consisted 
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rather  in  the  privilege  of  advising,  than  in  the  power  of  com- 
manding. Afatters  of  small  consequence  were  determined 
by  the  chief  men ; affairs  of  importance  by  the  whole  com- 
munity. Tacit,  c.  7.  11.  The  Huns,  in  like  manner,  deli- 
berated in  common  concerning  every  business  of  momc^ 
to  iiic  society  ; and  were  not  subject  to  the  rigour  of  regal 
authority.  Amm.  Marcel,  lib.  xxxi.  p.  474.  3.  Every  in- 

dividual among  the  ancient  Germans  was  left  at  liberty  to 
choose  whether  he  would  take  part  in  any  military  enterprise 
which  was  proposed  ; there  seems  to  have  been  no  obliga- 
tion to  engage  in  it  imposed  on  him  by  public  authority. 
“ When  any  of  the  chief  men  proposes  an  expedition,  such 
as  approve  of  the  cause  and  of  the  leader  rise  up,  and  de- 
cfiJVb  their  intention  of  following  |iim  ; after  coming  under 
this  engagement,  those  who  do  not  fulfl  it,  are  considered 
as  d'cnerters  and  traitors,  ^ad  are  looked  upon  as  infamous.” 
Cses.  ibid.  c.  23.  Tacitus  plauily  points  at  the  same  custbm, 
though  in  terms  more  obscure.  Tacit,  c.  11.  4.“  As  every 
individual  was  so  independent,  and  master  in  so  great  a degree 
of  his  own  actions,  it  became,  of  consequence,  the  great 
object  of  every  person  among  the  Germans,  who  aimed  at 
} being  a leader,  to  gain  adherents,  and  attach  them  to  his 
person  and  interest.  These  adher  nts  Caesar  calls  Am- 
bacti  and  Clientes,  i.  e.  retainers  or  clients  ; Tacitus  , Comites, 
or  companions.  The  chief  distinction  and  power  of  the 
leady ^consisted  in  being  attended  by  a numerous  band  of 
chosen  youth.  This  was  their  pride  as  we  IF  is  ornament 
during  peace,  and  their  defence  in  war.  The  leaders  gained 
or  preserved  the  favour  of  these  retainers  by  presents  of 
armous>and  of  horses  ; or  by  the  profuse  though  inelegant 
hospitality  with  which  they  entertained  them.  Tacit,  c.  14.  15. 
5.  Another  consequence  of  the  personal  liberty  and  indepen- 
dence which  the  Germans  retained,  even  after  they  united  in 
society,  was  their  circumscribing  the  criminal  jurisdiction  of 
the  magistrate  within  very  narrow  limits,  and  their  not  only 
ctliming  but  exercising  almost  all  the  rights  of  private  re- 
sentment and  revenge.  Their  magis  Aates  had  not  the  power 
either  of  imprisoning  or  of  inflicting  any  corporal  punish- 
ment on  a free  man.  Tacit,  c.  7.  Even- person  was  obliged 
vol.  i.  2 a 
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to  avenge  the  wrongs  which  his  parents  or  friends  had  Sus- 
tained. Their  enemies  were  hereditary,  but  qot  irreconcil- 
able. Even  murder  was  compensated  by  paying  a certain 
number  of  cattle.  Tacit,  c.  21.  A pail  of  the  fine  went  to 
“ttTfe  king,  or  state,  a part  to  the  person  vrho  had  been  injured,  I f 
or  to  his  kindred.  Ibid.  c.  12.  * 

< « 

Those  particulars  concerning  die  institutions  and  man- 
ners of  the  Germany,  though  well  kAown  to  every  person 
conversant  in  ancient  literature,  I have  thought  proper  to  ar- 
range in  this  order,  and  to  lay  before  such  of  niy  readers  as 
may  be  less  acquainted  with  these  facts,  both  because  they 
confirm  the  account  which  I have  given  of  the  state  of  the 
barbarous  Rations,  and  because  they  tend  to  illustrate  al \$.‘  l , 4 
( observations  I shal^have  occasion  to  make  concerning  the  va- 

rious changes  in  their  governmen^nd  customs.  Th^  la\fs 
anA  customs  introduced  by  the?  barbarous*  nations  into  their 
new  settlenfents,  are  the  best  commentary  on  the  writings  of 
Caesar  and  Tacitus  ; and  their  observations  are  the  best  key 
to  a perfect  knowledge  of  diese  laws  and  customs. 

f;'  . , . 

OftE  circumstance,  with  respect  to  the  testimonies  df^ 

Caesar  and  Tacitus  d jnceming  the  Germans,  merits  atten- 
tion. Cesar  wrote  his  brief  account  of  their  manners  more  ~ 

* than  an  hundred  years  before  Tacitus  composed  his  treatise  y 

De  Moribus  Germanorum.  An  hundred  years  make  a con -J. 
siderable  period  in  A,e  progrese  of  national  manners,  especi- 
ally if,  during  that  time,  those  people  who  are  rude  and  un- 
polished have  had  much  communication  with  more  civilized 
states.  This  was  the  case  with  the  Germans.  The^y  inter- 
course with  the  Romans  began  when  Caesar  crossed  the 
Rhine,  and  increased  greatly  during  the  interval  between 
« that  event  ^nd  the  time  when  Tacitus  flourished.  We  may 

accordingly  observe,  that  the  manners  of  the  Germans,  in 
* his  time,  which  Caesar  describes,  were  less  improved  than 
those  of  the  same  people  as  delineated  by  Tacitus.  Besid*  s 
this,  it  is  remarkable  tfiat  there  was  a considerable  difference 
in  the  state  of  society  among  the  different  tribes  of  Germans. 

The  Suiones  were  so  much  improved  that  they  began  to  be 
corrupted.  Tacit,  cap.  44.  The  Fenni  were  so  barbarous, 
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that  it  is  wonderful  how  they  were  able  to  subsist.  Ibid, 
cap.  46.  .Whoever  undertakes  to  describe  the  manners  of 
the  Germans,  or  to  found  any  political  theory  upon  the  state 
of  society  among  them,  ought  carefully  to  attend  to  both 
j • these  circumstances. 

i ? 

Before  I quit  this  subject,  i|  may  not  be  improper  to  ob- 
serve, that,  though  successive  alterations  in  their  institu- 
tions, together  with  the  gradual  progress  of  refinement,  have 
made  an  entire  change  in  the  manners  of  the  various  people 
who  conquered  the  Roman  empire,  there  is  still  one  race  of 
men  nearly  in  the  same  political  situation  with  theirs,  when 
they  first  settled  in  their  new  conquests  ; I mean  the  various 
triors  and  nations  of  Savages  in  North  America.  ^ It  cannot 
th^n  be  considered  either  as  a digression'  or  as  an  improper 
induly^nce  of  curiosity,  ifh^iire  whether  this  similar! ty^ in 
their  political  state’ has  occasioned  any  resemblance  between 
their  character  and  manners.  If  the  likeness  turns  out  to 
be  striking,  it  is  a stronger  proof  that  a-just  account  has  been 
given  of  the  ancient  inhabitants  of  Europe,  than  the  testi- 
mony even  of  Caesar  or  of  Tacitus.  & 

3 > v ® t>  _ 

A*  The  Americans  subsist  chiefly  by'hur.ting  and  fishing. 

Some  tribes  neglect  agriculture  entirely.  Among  trrose  who 
, v cultivate  some  small  spot  near  their  huts,  that,  together  with 
^vV^\ofJabour,  is  performed  by  women.  P.^Charlevoix 
Journal  Historique  d’un  Voyage  de  P^Amerique,  4'°.  Par. 
1744.  p.  33^  In  such  a state  of  society,  the  common  wants 
of  men  being  few,  and  their  mutual  dependence  upon  each 
other  srjiall,  their  union  is  extremely  imperfect  and  feeble, 
and  they  continue  to  enjoy  their  natural  liberty  almost  un- 
impaired. It  is  the  first  idea  of  urn  American,  that  every 
man  is  born  free  and  independent,  and  diat  luvpower  on 
earth  hath  any  right  to  diminish  or  circumscribe  his  natural 
liberty.  There  is  hardly  any  appearance  of  subordination 
eitsfer  in  civil  or  domestic  government.  Every  one  does 
what  he  pleases.  A father  and  mother  live  with  dieir  chil- 
dren like  persons  whom  chance  has  brought  .together,  and 
whom  no  common  bond  unites.  Their  manner  of  educat* 
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ing  their  children  is  suitable  to  this  principle.  They  neVer 
chastise  or  punish  them,  even  during  their  infancy.  As 
they  advance  in  years,  they  continue  to  be  entirely  masters  of 
their  own  actions,  and  seem  not  to  be  conscious  of  being  res- 
ponsible for  any  part  of  their  conduct,  '‘ibid.  p.  272, 273.' 

2.  The  power  of  their  civil  magistrates  is  extremely  limited. 
Among  most  of  their  tribes,  die  Sachem,  or  chief,  is  elec- 
tive. A council  of  old  men  is  chosen  to  assist  him,*  with- 
out  whose  advice  he  d itermines  no  affair  of  importance.  The 
Sachems  neither  possess  nor  claim  any  great  degree  of  au- 
thority. They  propose  and  entreat,  rather  than  command. 
The  obedience  of  their  people  is  altogether  voluntary.  Ibid, 
p.  266.  268- — —3.  The  savages  of  America  engage  in  their 
military  enterprises,  not  fr  im  constraint,  but  choiceU 
war  is  resolved,  a.Jhief  arises  and  offers  himself  to  be  the 
leader.  Such  as  are  willing  C fo‘^hey  compel  no  person) 
stand  up  or^e  after  another,  and  sing  thdif  war-song.  But 
if,  after  this,  any  of  these  should  refuse  to  follow  the  leader 
to  whom  they  have  engaged,  his  life  would  be  in  danger, 
and  he  would  be  considered  as  the  most  infamous  of  men. 
Ibid.  p.  217,  218  v 4.  Such  as  engage  to  follow  any  lead- 

er, expect  to  be  treated  bTT  him  with  g/eat  attention  and. 
respect ; and  he  is  obliged  to  make  them  presents  of  consider- 
able vafue.  Ibid.  p.  218. 5.  Among  the  Americans, 

the  magistrate  has  scarcely  any  criminal  jurisdiction.  Ibid, 
p.  272.  Upon  receiving  any  injury,  the  person  or  family, 
offended  may  inflict  what  punishment  they  please  on  the  per- 
son who  was  the  author  of  it.  Ibid.  p.  274.  Their  resent- 
ment and  desire  of  vengeance  are  excessive  ana  implacable. 
Time  can  neither  extinguish  nor  abate  it.  It  is  fc’fe  chief 
inheritance  parents  leave  to  their  children ; it  is  transmitted 
from  generation  to  generation,  until  an  occasion  be  found  of 
satisfying  Ibid.  p.  309.  Sometimes,  however,  the  offend- 
ed party  is  appeased.  A compensation  is  paid  for  a mur- 
der that  has  been  committed.  The  relations  of  the  deceased 
receive  it;  and  it  consists  most  commonly  of  a captive  tajen 
in  war,  who  being  substituted  in  place  of  the  person  who  was 
murdered,  assumes  his  name,  and  is  adopted  into  his  family. 
Ibid.  p.  274.  The  resemblance  holds  in  many  other  par- 
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ticulars.  It  is  sufficient  for  my  purpose  to  have  pointed  out 
thor-similarity  of  those  great  features  which  distinguish  and 
characterise  both  people.  Bochart,  and  other  philologists  of 
the  last  century,  who,  with  more  erudition  than  science,  en- 
.deavoured  to  trace  th.,  migrations  of  various  nations,  and 
who  Vvere  apt,  upon  the  slightest  appearance  of  resemblance, 
to  find  an  affinity  between  nations  far  removed  from  each 
other,  and  to  conclude  that  theV  were  descended  from  the 
same  ancestors,  would  nardly  have  failed,  on  viewing  such 
an  amazing  similarity,  to  pronounce  with  confidence,  “ That 
the  Germans  and  Americans  must  be  the  same  people.” 
But  a philosopher  will  satisfy  himself  with  observing,  “ That 
the  characters  of  nations  depend  on  the  state  of  society  in 
\ wiii  h,  they  live,  and  on  the  political  institutions  established 
anjong  them ; and  that  the  human  mind,  whenever  it  is  placed 
in  the  ^me  situation,  wp|,  ^n  ages  the  most  distant,  and  in 
countries  the  most  ^remote,  asSume  the  same  form,  and  9e 
distinguished  by  the  same  manners.” 

I have  pushed  the  comparison  between  the  Germans  and 
Americans  no  farther  than  was  necessary  for  the  illustration 
of  “my  subject.  I do  not  pretend  that  the  “§tate  of  society  in 
the  two  countries'  was  perfectly  simil:*.  in  every  respect. 
Many  of  the  German  tribes  were  more  civilized  dran  the 
Americans.  Some  of  them  were  not  unacquainted  with  agri- 
culture ; almost  all  of  them  had  flocks  of  tame  cattle,  and 
depended'upon  them  for  the  chief  part  Sf  their  subsistence. 
Most  of  the  American  tribes  subsist  by  hunting,  and  are  in 
a ruder  and'  more  simple  state  than  the  ancient  Germans. 
The  rf  ^emblance,  however,  between  their  condition,  is 
greater,  perhaps,  than  any  that  history  affords  an  opportu- 
nity of  observing  between  any  two  races  of  uncivilized  peo- 
ple, and  this  has  produced  a surprising  similarity  of  man- 
ners. 

NOTE  VII.  Sect.  I.  p.  10.  [Gl. 

it' 

The  booty  gained  by  an  army  belonged  to  the  army. 
The  king  himself  had  no  pari  of  it  but  what  he  acquired  by 
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lot.  A remarkable  instance  of  this  occurs  in  the  histoiy  of 
the  Franks.  The  army  »of  Clovis,  the  fqunder  of  rrthe 
French  monarchy,  having  plundered  a churchy  carried  otf, 
among  other  sacred  utensils,  a vase  of  extraordinary  size 
and  beauty.  The  bishop  sent  deputies  to  Clovis,  beseech< 
ing  him  to  restore  the  vase,  that  it  might  be  again  eiripteyed 
in  the  sacred  services  to  which  it  had  been  consecrated. 
Clovis  desired  the  deputies  to  follow  him  to  Soissons,  as  the 
booty  was  to  be  divided  in  that  placcb,  and  promised,  that  if 
the  lot  should  give  him  the  disposal  of  the  vase,  he  would 
grant  what  the  bishop  desired.  When  he  came  to  Soissons, 
and  all  the  booty  was  placed  in  one  great  heap  in  the  middle 
of  the  army,  Clovis  entreated,  that  before  making  the  divi- 
sion, they  would  give  him  that  vase  over  and  bbov/^fcs 
share.  All  appeared  willing  to  gratify  the  king,  and  to  com- 
ply with  his  request,  when  a fiefr^and  haughty  soldier  lilted 
up  his  battle-axe,  and  striking  Abe  vase  with  the  utmost  vio- 
lence, cri^d  out  with  a loud  voice,  tc  You  shall  receive  no- 
thing here  but  that  to  which  the  lot  gives  you  a right.” 
Gregor.  Turon.  Histor.  Francorum,  lib.  ii.  c.  27.  p.  70. 
Par.  1610. 

6 ' 

c c-  * c a 

NOTE  Till.  Sect.  I.  p.  12.  [H]. 

0 

The  history  of  the  establishment  and  progress  of  the  feu- 
dal system,  is  an  interesting  object  to  all  the  nations  of  Euy 
rope.  In  some  countries,  their  jurisprudence  anulaws  are 
still  in  a great  measure  feudal.  In  others,  many  forms  and 
practices  established  by  custom,  or  founded  on  Statutes,  took 
their  rise  from  the  feudal  law,  and  cannot  be  understood 
without  attending  to  the  ideas  peculiar  to  it.  Several  au- 
thors of  the  highest  reputation  for  genius  and  erudition,  have 
endeavoured  to  illustrate  this  subject,  but  still  many  parts  of 
it  are  obscure.  I shall  endeavour  to  trace,  with  precision, 
the  progress  and  variation  of  ideas  concerning  property  in 
land  among  the  barbarous  nations  ; and  shall  attempt  to  p^jint 
out  the  causes  which**  introduced  these  changes,  as  well  as 
the  effects  which  followed  upon  them.  Property  in  land 
seems  to  have  gone  through  four  successive  changes  among 
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the  ptlbple  who  settled  in  the  various  provinces  of  the  Ro- 
man- empire. 

I.  While  the  barbarous  nations  remained  in  their  origi- 
/ lal  countries,  their  property  in  land  was  only  temporary",  and 
they  ha&  no  certain  limits  to  their  possessions.  After  feed- 
ing "their  flocks  in  one  district,  they  removed  with  them,  and 
with  their  wives  and  families,  to  another;  and  abandoned 
that  likewise  in  a short  time.  They  wgre  not,  in  conse- 
quence of  this  imperfect  species  of  property,  brought  under 
any  positive  or’  formal  obligation  to  serve  the  community; 
all  their  services  were  purely  voluntary.  Every  individual 
was  at  liberty  to  choose  how  far  he  would  contribute  towards 
' earplug  oh  any  military  enterprise,  njf  he  followed n leader 
in  any  expedition,  it  was  from  attachment, C rot  from  a sense 
of  obligation.  The  cleared  ^.Foof  of  this  has  been  produce^ 
in  Note  VI.  While  property  continued  in  this  state,  we  can 
discover  nothing  that  bears  any  resemblance  to  a feudal 
tenure,  or  to  the  subordination  and  military  service  which  the 
feudal  system  introduced. 

lit  UfON  settling  in  the  rpuntrqes  which  they  had  sub- 
clued, the  victorious  troops  divided  the  * conquered  lands. 
Whatever  portion  of  them  fell  to  a soldier,  he  seized’  as  the 
recompense  due  to  his  valour,  as  a settlement  acquired  by 
hi.  qwn  gyord,  He  took  possession  of  it^ as  a freeman  in 
full  property'.  He  enjoyed  it  dufing  his  own  life,  and  could 
dispose  of  it  ^pleasure,  or  transmit  it  as  an  inheritance  to 
his  children.  Thus  property  in  land  became  fixed.  It  was 
at  the  satufe  time  allodial , i.  e.  the  possessor  had  the  entire 
right  of  property-  and  dominion  ; he  held  of  no  sovereign  or 
superior  lord,  to  whom  he  was  bound’  to  do  homage  and  per- 
form service.  But  as  these  new  proprietors  were  hi  some 
danger  (as  has  been  observed  in  the  text)  of  being  disturbed 
by  the  remainder  of  the  ancient  inhabitants,  and  in  still 
great &c  danger  of  being  attacked  by  sugcessive  colonies  of 
barbarians  as  fierce  and  rapacious  as  themselves,  they  saw 
the  necessity  of  coming  under  obligations  to  defend  the 
community,  more  explicit  than  those  to  which  they  had  been 
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subject  in  their  original  habitations.^  On  this  accoufu,  im- 
mediately upon  their  fixing  in  their  new  settlements,  every 
freeman  became  bound  to  take  arms  in  defence  of  the  com- 
munity, and,  if  he  refused  or  neglected  so  to  do,  was  liable 
to  a considerable  penalty.  I do  not  mean  that  any  contract 
of  this  kind  was  formally  concluded,  or  mutually  ratified  by 
any  legal  solemnity.  It  Avap  established  by  tacit  consent,  like 
the  other  compacts  which  hold  society  together.'  Their 
mutual  security  aud  preservation  made  it  the  interest  of  all 
to  recognize  its  authority,  and  to  enforce  the^  observation  of 
it.  We  can  trace  back  this  new  obligation  on  the  proprietors 
of  land  to  a very  early  period  in  the  history  ol  the  Franks. 
Chilperic,  who  began  his  reign  A.  D.  562,  exacted  a fine, 
bannos  fiissit  exigi , frouii  certain  persons  who  had.  lefc^u.  to 
accompany  him  Oh  an  expedition.  Gregor.  Turon.  lib.  v.  c. 
£?6.  p.  211.  Childebert,  whoR  $an  his  reign  A.  T).  576, 
proceeded  in  the  same  manner  against  others  who  had  been 
guilty  of  a like  crime.  Ibid,  lib."  vii.  c.  42.  p.  342.  Such  a 
fine  could  not  haw;  been  exacted  while  property  continued 
in  its  first  state  and  military  service  was  entirely  voluntary. 
Charlemagne  'dained,  that  every  freeman  who  possessed 
five  mansi,  i.  e.  sixty  acres  -of  land,  in  property , should 
march  in  person  against  the  enemy,  fcapitul.  A.  D.  807. 
Louis’  le  Debonnaire,  A.  D.  815,  granted  lands  to  certain 
Spaniards  who  fled  from  the  Saracens,  and  allowed  them  \sy 
settle  in^iis  terrijpries,  on  condition  that  they  should  serve 
in  the  army  like  other  freemen.  Capitul.  vol.  i.  p.  500.  By 
land  possessed  in  property , which  is  mentioned  in  the  law 
of  Charlemagne,  we  are  to  understand,  according  to  the 
style  of  that  age,  allodial  land  ; alodes  and  proprit.ns , alodum- 
and  proprium  being  words  perfectly  synonimous.  Du  Cange 
voce  Alodis.  The  cle&est  proof  of  the  distinction  between 
allodial  ’and  beneficiary  possession,  is  contained  in  two  char- 
ters published  by  Muratori,  by  which  it  appears,  that  a per- 
son might  possess  one  part  of  his  estate  as  allodial,  which  he 
could  dispose  of  at  pleasure,  the  other  as  a benefci»..n , of 
which  he  had  only  the  usufruct,  the  property  returning  to 
the  superior  lord  on  his  demise.  Antiq.  Ital.  medii  sevi. 
vol.  i.  p.  559.  565.  The  same  distinction  is  pointed  out  in 
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a CLpitulare  of  Charlemagne,  A.  D.  812,  edit.  Baluz.  vol. 
i.„p.  491.  Count  Everard,  who  married  a daughter  of 
Louis  le  Debonnaire,  in  the  curious  testament,  by  which  he 
disposes  of  his  vast  estate  among  his  children,  distinguishes 
, between  what  he  pc  messed  proprietate , and  what  he  held 
benefido ; and  it  appears  that  the  greater  part  was  allodial. 

' A‘.  D.  837.  A\ib.  Mirsei  Opera  Diplomatica,  Lovan.  1723, 

Vol.  p.  19.  *>  ' 

o 

In  the  same  manner  Liber  homo  is  commonly  opposed  to 
Vassus  or  VCssallus ; the  former  denotes  an  allodial  proprie- 
tor, the  latter  one  who  held  of  a superior.  These  free  men 
were  under  an  obligation  to  serve  the  state  ; and  this  duty 
i,  considered  as  so  sacred,  that  freemen  were  prohibited 

from  entering  into  holy  orders  unless  they  had  obtained  the 
consent  of  the  sovereign.,.  The  reason  given  for  this  in  the 
statute  is  remarkable,  “ Tor  #e  are  informed  that  some  “do 
so,  not  so  much  ou?of  devotion,  as  in  order  to' avoid  that 
military  service  which  they  are  bound  to  perform.  Capitul, 
lib.  i.  § 114.  If,  upon  being  summoned  into  the  field,  any 
free  man  refused  to  obey,  a full  herebannvm , i.  e.  a fine  of 
, sijvty  crowns,  was, to  be  exacted  from  him  according  to  the 
law  oLthe  Franks?’  Capit.  Car.  Mag  t ap.  Leg.  Longob. 
iib.  1.  tit.  14.  §13.  p.  539.  This  expression,  acceding  to 
the  law  of  the  Franks,  seems  to  imply,  that  both  the  obliga-  > 

’ tion  to  serve,  and  the  penalty  on  those  who  disregarded  it 
were  coeval %vith  the  laws  made  by  the  Franks  a{  their  first 
settlement  in  Gaul.  This  fine  was  levied  with  such  rigour, 

“ That  if  aily  person  convicted  of  this  crime  was  insolvent, 
he  was  educed  to  servitude,  and  continued  in  that  state  until 
such  time  as  his  labour  should  amount  to  the  value  of  the 
herebannum .”  Ibid.  The  emperor  Lotharius  rendered  the 
penalty  still  more  severe ; and  if  any  person,  possessing  such 
an  extent  of  property  as  made  it  incumbent  on  him  to  take 
the  field  in  person,  refused  to  obey  the  summons,  all  his 
gc,  ds  were  declared  to  be  forfeited,  and  he  himself  might  be 
punished  with  banishment.  Murat. 1 Script.  Ital,  vol.  i, 
pars  ii.  p.  153. 

vol.  i.  2 b 
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III.  Property  in  land  having  thus  become  fixed,  and 
subject  to  military  service,  < another  change  was  introduced, 
though  slowly,  and  step  by  step.  We  learn  from  Tacitus, 
that  the  chief  men  among  the  Germans  endeavoured  to  attach 
*’  to  dieir  persons  and  interests  certain  adherents  whom  he-  calls  ( 
Comites.  These  fought  under  their  standard,  and  fddowed 
them  in  all  their  enterprises.  The  same  custom  continual 
among  them  in  their  new  settlements,  and  those  attached  or 
devoted  followers  were  called  fi deles,  antrustiones , homines  in 
truste  Dominica , lendes.  Tacitus  informs  us,  that  the  rank 
of  a Comes  was  deemed  honourable  ; De  moiib.  Germ.  c. 

13.  The  composition,  which  is  the  standard  by  which  we 
must  judge  of  the  rank  and  condition  of  persons  in  the  mid- 
dle ages,  paid  for  the  murder  of  one  in  truste  DomMica^'truS  ( ‘ 
triple  to  that  paid,  fr>r  the  murder  of  a free  man.  Leg.  Sali- 
cor.  Tit.  44.  § 1.  & 2.  WhC  the  Germans  remained  in 
'tneir  own  country,  they  courted  the  favour  of  these  Comites 
by  presents  of  arms  and  horses,  ana  by  hospitality.  See 
Note  VI.  As  long  as  they  had  no  fixed  property  in  land, 
these  were  the  only  gifts  that  they  could  bestow,  and  the  only 
reward  which  them  followers  desired.  But  upon  their  setding 
in  the  countries  which  they  conquered,  and  when  the  vaiue 
of  property  came  ttf  Mbe  understood  among  them,  instead  of 
those  sl’ght  presents,  the  kings  and  chieftains  bestowed  a 
more  substantial  recompense  in  land  on  their  adherents. 
These  grants  were  called  beneficia,  because  they  were  gratui-' 
tous  donations  ; anil  honores, because  they  were  regarded  as 
marks  of  distinction.  What  were  the  services  originally 
exacted  in  return  for  these  beneficia  cannot  $£  determined 
with  absolute  precision;  because  there  are  no  records  so 
ancient.  When  allodial  possessions  were  first  rendered  feudal, 
they  were  not,  at  once,  subjected  to  all  the  feudal  services. 
The  transition  here,  as  in  all  other  changes  of  importance, 
was  gradual.  As  the  great  object  of  a feudal  vassal  was  to 
obtain  protection,  when  allodial  proprietors  first  consented 
to  become  vassals  of  any  powerful  leader,  they  continue^ to 
retain  as  much  of  thbir  ancient  independence  as  was  con- 
sistent with  that  new  relation.  The  homage  which  they  did 
to  the  superior  of  whom  they  chose  to  hold,  was  called 
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homagmm  planum , and  bound  them  to  nothing  more  than 
fidelity,  but  jvithout  any  obligation  either  of  military  service, 
or  attendance  in  the  courts  of  their  superior.  Of  this  homa- 
^gium  planum  some  traces,  though  obscure,  may  still  be  dis- 
*'  covered.  Brussel,  tori?,  i.  p.  97.  Among  the  ancient  writs 
jpublished  by  D.  De  Vje  and  Vaisette  hist,  de  Langued. 
aria  great  many  which  they  cy’J  homagia.  They  seem  to 
be  an  intermediate  step  between  the  homagium  planum  men- 
tioned by  Brussel,  and  tire  engagement  perform  complete 
feudal  service.  The  one  paity  promises  protection,  and 
grants  certain  castles  or  lands  ; the  other  engages  to  defend 
the  person  of  the  grantor,  and  to  assist  him  likewise  in  defend- 
ing his  property  as  often  as  he  shall  be  summoned  to  do  so. 
■>  Bik°Lhese>  engagements  are  accomp:anied  with  non?  of  the 
feudal  formalities,  and  no  mention  is  mi'T.e  of  any  of  the 
other  t^udal  sendees.  Ty  f appear  rather  to  be  a mutual 
contract  between  equals,  than  the  engagement  of  a vassal  to 
perform  services  to  a superior  lord.  Preuves  de  l’hist.  de 
Lang.  tom.  ii.  173.  & passim.  As  soon  as  men  were  ac- 
customed to  these,  the  other  feudal  sendees  were  gradually 
introduced.  M.  de  Montesquieu  considers  c^ese  beneficia  as 
refs,  which  originally  subjected  thc^e  who  held  them  to  milita- 
ry service.  L’E  sprit  des  Loix,  1.  xxx.  c.  3.  & 16.  M.. 

l’Abb£  de  Mably  contends,  that  such  as  held  these  u^ere  at 
first  subjected  to  no  other  service  than  what  was  incumbent 
orv, every  free,, man.  Obsenations  sur  l’histoire  dy  France, 
I.  356.  But,  upon  comparing  their  proofs  and  reasonings 
^and  conjectures,  it  seems  to  be  evident,  that  as  every  free 
man,  in  consequence  of  his  allodial  property,  was  bound  to, 
serve  the'  iommunity  under  a severe  penalty,  no  good  reason 
can  be  assigned  for  conferring  these  beneficia , if  they  did 
not  subject  such  as  received  them  " > some  new  obligation. 
Why  should  a king  have  stripped  himself  of  his  d Amain,  if 
he  had  not  expected  that,  by  parcelling  it  out,  he  might  ac- 
quire a right  to  services,  to  which  he  had  formerly  no  title  ? 
We'  may  then  warrantably  conclude,  “ That  as  allodial  pro- 
perty subjected  those  who  possessed  it  to  serve  the  communi- 
ty, so  benefeia  subjected  such  as  held  them  to  personal  service 
and  fidelity  to  him  from  whom  they  received  these  lands.” 
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These  benejitia  were  granted  originally  only  during  pleasure. 
No  circumstance  relating  to  the  customs  of  the  middle  ages 
is  better  ascertained  than  this  ; and  innumerable  proofs  of  it 
_ might  be  added  to  those  produced  in  L’Esprit  des  Loix,  1. 
xxx.  c.  16.  and  by  Du  Cange  voc  benefcium  & feudum. 

fi 

f!  G ' 

IV.  But  the  possession  benefices  did  not  continue  long 
in  this  state.  A precarious  tenure  during  pleasure,  was  not 
sufficient  to  satisfy  l nch  as  held  lands,  and  by  various  means 
they  gradually  obtained  a confirmation  of  their  benefices  dur- 
ing life.  Feudor.  lib.  tit.  i.  Du  Cange  produces  several 
quotations  from  ancient  charters  and  chronicles  in  proof  of 
this ; Glos.  voc.  Benefcium.  After  this  it  was  easy  to  ob- 
tain or  extort  charters  rendering  benejicia hereditary,  filotTn  * ‘ 
the  direct  line,  tK_n  in  the  collateral,  and  at  last  in  the  female 
lyie.  Leg.  Longob.  lib.  iii-  _8.  Du  Cange  voc  Bene- 
fcium. & 

It  is  ho  easy  master  to  fix  the  precise  time  when  each  of 
these  changes  took  place.  M.  l’Ab.  Mably  conjectures, 
with  some  probiluility,  that  Charles  Martel  first  introduced 
the  practice  of  granting  benefda  for  life : Observat,  tom.  j. 
p.  103.  160  j and  that  Louis  le  Debonnaire  was  among  the 
(C  first  who  rendered  them  hereditary,  is  evident  from  the  au- 

thorities to  which  he  refers  ; Ibid.  429.  Mabillon,  however, 
has  published  a j^jacitum  of  Louis  le  Debomiajire,  A.  D. 
860,  by  which  it  appears,  that  he  still  continued  to  grant 
some  benejicia  only  during  life.  De  Re  Diplq^atica,  lib.  vi- 
p.  353.  In  the  year  889,  Odoking  of  France  granted  lands 
to  Ricabodo,  fideli  suo,  jure  beneficiario  &iructuany,  during 
his  own  life  ; and  if  he  should  die,  and  a son  were  bom  to 
him,  that  right  was  to  Continue  during  the  life  of  his  son. 
MabilloA  ut  supra,  p.  556.  This  was  an  intermediate  step 
between  fiefs  merely  during  life,  and  fiefs  hereditary  to  per- 
petuity. While  benejicia  continued  under  their  first  form,  and 
were  held  only  durljpg  pleasure,  he  who  granted  then?  not 
only  exercised  the  dominium  or  prerogative  of  superior  lord, 
but  he  retained  the  property,  giving  his  vassal  only  the  usu- 
fruct* But  under  the  latter  form,  when  they  became  heredi- 
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tary, 'although  feudal  lawyers  continued  to  define  a benefieium 
agreeably  to  its  original  nature,  the  property  was  in  effect 
taken  out  oi  the  hands  of  the  superior  lords,  and  lodged  in 
V those  of  the  vassal.  As  soon  as  the  reciprocal  advantages 
“ of  the  feudal  mode  of  tenure  came  to  be  understood  by  su- 
- perinrs  as  wel|  as  vassals,  that  species  of  holding  became  so 
agi  ceable  to  both,  that  not  only  lands,  but  casual  rents,  such 
as  the  profits  of  a toll,  the  fare  paid  at  ferries,  &c.  the  salaries 
or  perquisites  of  offices,  and  even  pensicps  themselves,  were 
granted  and  held  as  fiefs  ; and  military  service  was  promised 
and  exacted  on  account  of  these.  Morice  Mem.  pour  servir 
de  preuves  a l’hist.  de  Bretagne,  tom.  ii.  78,  690.  Brussel, 
tom.  i.  p.  41.  How  absurd  soever  it  may  seem  to  grant  or 
V~>  to°i\bld  such  precarious  and  casual,  property  as  a fief,  there 
a^p  instances  of  feudal  tenures  still  mye  singular.  The 
profit"  arising  from  the  said  at  an  altar,  were  properly 

an  ecclesiastical  revenue,  belonging  to  the  clergy  of  the  church 
or  monastery  which  performed  that  duty ; but  these  were 
sometimes  seized  by  the  powerful  barons.  In  order  to  as- 
certain their  right  to  them,  they  held  them  as  fiefs  of  the 
, church,  and  parcelled  them  out  in  the  sarpy  manner  as  other 
,propeTty  to  their1  sub- vassals.  Bouquet,  receuil  des  hist. 
vol.ty.  238.  480.  The  same  spirit  of  encroachment  which 
rendered  fiefs  hereditary,  led  the  nobles  to  extort  f am  their 
sovereigns  hereditary  grants  of  offices.  Many  of  the  great 
offices  of}  tlip  crown  became  hereditary  in  most  of  the  king- 
doms in  Europe ; and  so  conscious  were  monarchs  of  this 
spirt  of  usurpation  among  the  nobility,  and  so  solicitous  to 
guard  against  it,  that,  on  some  occasions,  they  obliged  the 
person-  whom  they  promoted  to  any  office  of  dignity,  to 
grant  an  obligation,  that  neither  they  nor  their  heirs  should 
claim  it  as  belonging  to  them  by  hereditary  right.  A re- 
markable instance  of  this  is  produced,  Mem.  de  i’Acad.  des 
Inscript,  tom.  xxx.  p.  595.  Another  occurs  in  the  Thesaur. 
anecdot.  published  by  Martene  & Durand,  vol.  i.  p.  873. — ■ 
T nis  revolution  in  property  occasioned  a change  correspond- 
ing to  it  in  political  government ; the  great  vassals  of  the 
crown,  as  they  acquired  such  extensive  possessions,  usurped 
a proportional  degree  of  power,  depressed  the  jurisdiction 
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of  the  crown,  and  trampled  on  the  privileges  of  the  people. 
It  is  on  account  of  this  connexion,  that  it4  becomes  an 
object  of  importance  in  histoiy  to  trace  the  progress  of 
feudal  property ; for  upon  discovering  in  what  state  property 
vvras  at  any  particular  period,  we  may  determine  with  'pre- 
cision what  was  the  degree  of  power  possessed  by  thi?  king 


One  circumstance£more,  with  respect  to  the  changes  which 
property  underwent,  deserves  attention.  I have  shown,  that 
■when  the  various  tribes  of  barbarians  divided  their  conquests 
in  the  fifth  and  sixth  centuries,  the  property  which  they  ac- 
quired was  allodial ; but  in  several  parts  of  Europe,  proper- 
ty had  become  almost  entirely  feudal  by  the  beginning  of’Ttf 
tenth  century.  former  species  of  property  seems  to  be 

so  much  better  and  more  desira^jythan  the  latter,  that  sucn 
a change  appears  surprising,  especially  wh'Sn  we  are  informed 
that  allodia?  property  was  frequendy  converted  into  feudal, 
by  a voluntary  deed  of  the  possessor.  The  motives  which 
determined  them  to  a choice  so  repugnant  to  the  ideas  of 
modem  times  concerning  property,  have  been  investigated 
and  explained  by“M.  de  Montesquieu,  with  his  usual  dis- 
cernment and  accuraf  y,  lib.  xxxi.  c.  8.  The  most  consider- 
able is  ^hat  of  which  we  have  an  hint  in  Lambertus  Ar- 
densis,  an  ancient  writer  quoted  by  Du  Cange,  voce  Alodis . 
In  those  times  of  anarchy  and  disorder  which  became  gene- 
ral in  Europe  after  ‘'he  death, of  Charlemagne,  "when  there 
was  scarcely  any  union  among  the  different  members  of  the 
community,  and  individuals  were  exposed,  single  and  unde- 
fended by  government,  to  rapine  and  oppression,  it  Jpcame 
necessary  for  every  man  to  have  a powerful  protector,  under 
whose  banner  he  might  range  himself,  and  obtain  security 
against  enemies  whom  singly  he  could  not  oppose.  For  this 
reason  he  relinquished  his  allodial  independence,  and  sub- 
jected himself  to  the  feudal  services,  that  he  might  find 
safety  under  the  patronage  of  some  respectable  superior.  (*.i 
some  parts  of  Europe,  this  change  from  allodial  to  feudal 
property  became  so  general,  that  he  who  possessed  land  had 
no  longer  any  liberty  of  choice  left.  He  was  obliged  to  re- 
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cognize  some  liege  lord,  and  to  hold  of  him.  Thus  Beau- 
manoir  informs  us,  that  in  the'®  counties  of  Clermont  and 
Beauvois,  it' the  lord  or  count  discovered  any  lands  within 
\ his / jurisdiction,  for  which  no  service  was  performed,  and 
, which*  paid  to  him  ncwtaxes  or  customs,  he  might  instantly 
X seize  it11  as  his  own  ; for,  says  he,  according  to  our  custom  no 
nmi.  ran  hold  allodial  property.  Coust.  ch.  24.  p.  123.  Upon 
the  game  principle  is  founded  a maxim,  which  has  at  length 
become  general  in  the  law  of  France,  Nylle  terre  sans  Seig- 
neur. In  other  provinces  of  France,  allodial  property  seems 
to  have  remained  longer  unalienated,  and  to  have  been  more 
highly  valued.  A great  number  of  charters,  containing 
grants,  or  sales,  or  exchanges  of  allodial  lands  in  the  pro- 
Lg  vnnj^of  Languedoc,  are  published  Hist,  gener.  de  Langued. 
par^D.  D.  De  Vic  & Vaisette,  tom.  ii.  During  the  ninth, 
tenth,  i^id  great  part  of  the^a&enth  century,  property  in  that 
province  seems  to  uhve  been  entirely  allodial ; and  scarcely 
any  mention  of  feudal  tenures  occurs  in  the  deeds  of  that 
country.  The  state  of  property,  during  these  centuries, 
seems  to  have  been  perfectly  similar  in  Catalonia  and  the 
country  of  Rousillon,  as  appears  from  the  original  charters 
mblished  in  the  Appendix  t<^  Petr^  de  la  Marca’s  treatise  de 
marca  sive  limite  Hispanico.  Allodial' property  seems  to 
have  continued  in  the  Low  Countries,  to  a period  stir)  later. 
During  the  eleventh,  twelfth,  and  thirteenth  centuries,  this 
species  of  property  appears  to  have  been  of  considerable  ex- 
tent. Miraei  opera  diplom.  voh  i.  34,  7-^  75,  83,  817,  296, 

, 842,  847,  578.  Some  vestiges  of  allodial  property  appear 

there  as  late  as  the  fourteenth  century.  Ibid.  218.  Several 
facts  whi.  h prove  that  allodial  property  subsisted  in  different 
parts  of  Europe  long  after  the  introduction  of  feudal  tenures, 
and  which  tend  to  illustrate  the  distinction  between  these 
two  different  species  of  possession,  are  produce*},  by  M. 
Houard,  Anciennes  Loix  des  Francois,  conservees  dans  les 
Coutumes  Angloises,  vol.  i.  p.  192,  &c.  The  notions  of 
mer  >vith  respect  to  property,  vary  according  to  the  diver- 
sity of  their  understandings,  and  die  cAprice  of  their  pas- 
sions. At  the  same  time  that  some  persons  were  fond  of 
relinquishing  allodial  property,  in  order  t<^  hold  it  by  feudal 
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tenure,  others  seem  to  have  been  solicitous  to  convert  their 
fiefs  into  allodial  property.*  An  instance  of  this  occurs  jn  a 
charter  of  Louis  le  Debonnaire,  published  by  E Richard,  Cotn- 
mentarii  de  rebus  Franciae  Orientalis,  vol.  ii.  p.  885.  An- 
other occurs  in  the  year  1299,  Reliquiae  MSS.  omnis  a^vi,  by, 
Ludwig,  vol.  i.  p.  209 ; and  even  one  as  late  as  the  year 
1337,  ibid.  vol.  vii.  p.  40.  The  ‘Same  thin1^1  took  pl^c*  Lx 
the  Low  Countries.  Miraa  oper.  i.  52.  c 

c 

In  tracing  these  various  revolutions  of  properly,  I have  hi- 
therto chiefly  confined  myself  to  what  happened  in  France, 
because  the  ancient  monuments  of  that  nation  have  either  been 
more  carefully  preserved,  or  have  been  more  clearly  illus- 
trated tjjan  those  of  anyr  people  in  Europe. 

In  Italy,  the  same  revolutk0*'- .happened  in  property,  and 
succeeded  each  other  in  the  same  ordir.  There  is  some 
ground,  however,  for  conjecturing,  th'Jit  allodial  property  con- 
tinued longer  in  estimation  among  the  Italians,  than  among 
the  French.  It  appears,  that  many  of  the  charters  granted 
by  the  emperors,  in  the  ninth  century,  conveyed  an  allodial 
right  to  land.  Murat.  Antiq.  med.  asv?,  v.  i.  p.  575,  - & c. 
But  in  the  eleventh  century,  we  find  some  examples  of  per- 
sons who  resigned  their  allodial  property,  and  received  it  back 
as  a feudal  tenure.  Ibid.  p.  610,  &c.  Muratori  observes, 
that  the  word  feudum , which  came  to  be  substituted  in  place 
of  beneficmm , doeb'not  occur  in  any  authentic  rch<irter  previ- 
ous to  the  eleventh  century.  Ibid.  594.  A charter  of  king 
Robert  of  France,  A.  D.  1008,  is  the  earliesteueed  in  whicu 
I have  met  with  the  word  feudum.  Bouquet  receu-'  des  his- 
toriens  de  Gaule  & de  la  France,  tom.  x.  p.  593,  b.  This 
word  occurs  indeed  in  yn  edict,  A.  D.  790,  published  by 
Brussel, t vol.  i.  p.  77.  But  the  authenticity  of  that  deed 
has  been  called  in  question,  and  perhaps  the  frequent  use  of 
the  word  feudum  in  it,  is  an  additional  reason  for  doing  so. 
The  account  which  I have  given  of  the  nature  both  of  ?”odi- 
al  and  feudal  possessions  receives  some  confirmation  from 
the  etymology  of  the  words  themselves.  Alode  or  allodium 
is  compounded  of  the  German  particle  an  and  lot,  i.e.  land  ob- 
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tained  by  lot.  Wachteri  Glossar.  Germanicum,  voc.  Allo- 
dtram , p.  35-  It  appears  fromathe  authorities  produced  by 
him  and  by  Du  Cange,  voc.  sors,  that  the  northern  nations  di- 
vided the  lands  which  they  had  conquered  in  this  manner. 
Feodum  is  compounded  of  od,  possession  or  estate,  and  feoy 
wageS,  pay ; intimating  that  it  was  stipendiary,  and  granted 
as  w recompense  for  sendee.  Wachterus,  ibid.  voc.  feodum, 
p.  o441.  f 

v O 

The  progress  of  the  feudal  system  among  the  Germans 
was  perfectly  similar  to  that  which  we  have  traced  in  France. 
But  as  the  emperors  of  Germany,  especially  after  the  Impe- 
rial crown  passed  from  the  descendants  of  Charlemagne  to 
tnc-house  of  Saxony,  were  far  superior  to  the  contemporary 
ippnarchs  of  France  in  abilities,  the  Imperial  vassals  did  not 
aspire^so  early  to  indepe^X^ce,  nor  did  they  so  soon  obtain 
the  privilege  of  possessing  their  benefices  by  hereditary  right. 
According  to  the  compilers  of  the  Libri  Feudorum,  Conrad 
II.  or  the  Salic,  was  the  first  emperqv-  who  rendered  fiefs 
hereditary-  Lib.  i.  tit.  i.  Conrad  began  his  reign  A.  D.  1024. 
Ludovicus  Pius,  under  whose  reign  grant^pf  hereditary  fiefs 
were  frequent  in  France,  succeeded  his  fadier  A.  D.  814. 
Not  only  was  this  innovation  so  much  Liter  in  being  introdu- 
ced among  the  vassals  of  the  German  emperors,  Out  even 
after  Conrad  had  established  it,  the  law  continued  favoura- 
ble to  the  ancient  practice  ; and  unless  the  charter  of  the  vas- 
sal bore  expressly  that  the  fiefidescendt  d to  his  heirs,  it  was 
presumed  tp  be  granted  only  during  life.  Lib.  feud.  ibid. 
Even  after  the  alteration  made  by  Conrad,  it  was  not  un- 
commc  i in  Germany  to  grant  fiefs  only  for  life  ; a charter  of 
this  kind  occurs  as  late  as  the  year  1376.  Charta  ap  Boeh- 
mer.  Princip.  Jur.  feud.  p.  361.  ..  The  transmission  of  fiefs 
to  collateral  and  female  heirs,  took  place  very  slowly  among 
the  Germans.  There  is  extant  a charter,  A.  D.  1201,  con- 
veying the  right  of  succession  to  females,  but  it  is  granted 
as  n extraordinary  mark  of  favour,  and  in  reward  of  un- 
common services.  Boehmer.  ibid.  p.  56 5.  In  Germany,  as 
well  as  in  France  and  Italy,  a considerable  part  of  the  lands 
continued  to  be  allodial  long  after  the  feudal  mode  of  tenure 
VOL.  i.  2 c 
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was  introduced.  It  appears  from  the  Codex  Diplomkticus 
Monasterii  Buch,  that  a greafi  part  of  the  lands  in  the  marqui- 
sate  of  Misnia  was  still  allodial  as  late  as  the  thirteenth  cen- 
tury. N°.  31,  6,  37,  46,  &c.  ap.  Scriptores  hist.  German. 
cura  Schoetgenii  & Kreysigii.  Altenb.(dl  755.  vol.  ii.  183^Btc.  1 

Allodial  property  seems  to  have  been  common  in  anotlilr  dis- „ 

trict  of  the  same  province,  during  the  same  period.  Ren-' 
quise  Diplomatic*  Sanctimonial.  Beutiz.  N°.  17,  36,  58. 
ibid.  374,  &c*  f ‘ 


NOTE  IX.  Sect.  I.  p.  13.  [if. 

As  I shall  have  occasion,  in  another  Note,  to  represent 
the  condition  of  that  parti  of  the  people  who  dwelt  m clues,  ( 

I will  confine  mys<: f in  this  to  consider  the  state  of  the  in- 
habitants of  the  country.  The'  jh'  ^ons  employed  in  cultivat- 
ing the  ground  during  the  ages  under  review  may  be  divided 
into  three  classes ; I.  Servi  or  slaves.  This  seems  to  have 
been  the  most  numeijous  class,  and  consisted  either  of  cap- 
fives  taken  in  war,  or  of  persons,  the  property  in  whom  was 
acquired  in  somer°ne  of  the  various  methods  enumerate  d by 
Du  Cange,  voc.  servus , v.(  6.  p-  447.  The  wretched  con- 
dition of  this  numerous  race  of  men  will  appear  from  several 
circumsffonces*  1.  Their  masters  had  absolute  dominion 
over  their  persons.  They  had  the  power  of  punishing  their 
slaves  capitally,  without  the  intervention  of  any  judge.  This 
dangerolis  right  the*\-  possessed  not  only  in  the  more  early 
periods,  when  their  manners  were  fierce,  buiAt  continued  m 
as  late  as  the  twelfth  century.  Joach.  Potgiesserus  de 
statue  servorum.  Lemgov.  1736.  4to.  lib.  ii.  cap  i.  §4, 

10,  13,  24.  Even  after  this  jurisdiction  of  masters  came 
to  be  restrained,  the  life  f f a slave  was  deemed  to  be  of  so 
little  valuet  * that  a very  slight  compensation  atoned  for  taking 
it  away.  Idem,  lib.  iii.  c.  6.  If  masters  had  power  over 
the  lives  of  their  slaves,  it  is  evident  that  almost  no  bounds 
would  be  set  to  the  rigour  of  the  punishments  which  tl  '~v 
might  inflict  upon  them.  The  codes  of  ancient  laws  prescrib- 
ed punishments  for  the  crimes  of  slaves,  different  from  those 
which  were  inflicted  on  free  men.  The  latter  paid  only  a 
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fine  or  compensation ; the  former  were  subjected  to  corporal 
punishments.-  The  cruelty  of  ftiese  was  in  many  instances 
excessive.  Slaves  might  be  put  to  the  rack  on  very  slight 
occasions.  The  laws  with  respect  to  these  points  are  to  be 
V found  in  Potgiesserud,*  lib.  iii.  cap.  7.  2.  and  are  shocking 
to  humanity.  .^If  the  dominion  of  masters  over  the  lives  and 
'persons  of  their  slaves  was  thus  extensive,  it  was  no  less  so 
over  their  actions  and  property.  They  were  not  originally 
permitted  fo  many.  Male  and  female  slaves  were  allowed, 
and  even  encouraged,  to  cohabit  together.  But  this  union 
was  not  considered  as  a marriage,  it  was  called  contubernium , 
not  nnptice  or  matrimonium . Potgiess.  lib.  ii.  c.  2.  § 1. 
This  notion  was  so  much  established,  that,  during  several 
'■  ceiituries  after  the  barbarous  natio:  s embraced  the  Christian 
religion,  slaves,  who  lived  as  husband  nd  wife,  were  not 
joined  ^together  by  any  re^Sms  ceremony,  and  did  not  receive 
the  nuptial  benediction  from  a priest.  Ibid.  § 10,11.  When 
this  conjunction  between  slaves  came  to  be  considered  as  a 
lawful  marriage,  they  were  not  permitted  to  marry  without 
the  consent  of  their  master,  and  such  as  ventured  to  do  so, 
without  obtaining  that,  were  punished  vtyh  great  severity, 
and  sometimes  w£re  put  tr  death.  Potgiess.  ibid.  § 12,  &c. 
Gregor.  Turon.  hist.  lib.  v.  c.  3.  When  the  manners  of  the 
European  nations  became  more  gentle,  and  their  iaeas  more 
liberal,  slaves  who  married  without  their  master’s  consent 
were  subjected  only  to  a fine.  Potgjess.  ibidrl  \ 20.  Du 
Cange  Gloss,  voc.  Forismari ta'giwn.  3.  All  the  children  of 
***  >-«^slaves  wer<*  in  the  same  condition  with  their  parents,  and 
became  the  property  of  the  master.  Du  Cange  Gloss,  voc, 
servus ,r  vol.  vi.  450.  Murat.  Antiq.  Ital.  vol.  i.  766.  4. 

Slaves  were  so  entirely  the  property  of  their  masters,  that 
they  could  sell  them  at  pleasure.  . While  domestic  slavery 
continued,  property  in  a slave  was  sold  in  the  same  manner 
with  that  which  a person  had  in  am  other  moveable.  After- 
wards  slaves  became  adscript/ gtebce,  and  were  conveyed  by 
saffil,  together  with  the  farm  or  estate  to  which  they  belonged, 
Potgiesserus  has  collected  the  laws  and  charters  which  illus- 
trate this  well-known  circumstance  in  the  condition  of  slaves. 
Lib.  ii.  c.  4.  5.  Slaves  had  a title  to  nothing  but  subsistence 
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and  clothes  from  their  master  ; all  the  profits  of  their  labour 
accrued  to  him.  If  a master,  from  indulgence,  gave  his 
slaves  any  peculimn , or  fixed  allowance  for  their  subsistence, 
they  had  no  right  of  property  in  what  they  saved  out  of  that. 
All  that  they  accumulated  belonged  to  t&eir  master.  Potgiess. 
lib.  ii.  c.  10.  Murat.  Antiq.  Ital.  vol.  i.  768.  I^u  Cang<§“,  yoc. 
servus , vol.  vi.  p.  451.  Conformably  to  the  same  principle, 
all  the  effects  of  slaves  belonged  to  their  master  at  their 
death,  and  they  cov  ’d  not  dispose  of  them  by,,  testament. 
Potgiess.  lib.  ii.  c.  11.  6.  Slaves  were  distinguished  from 

free  men  by  a peculiar  dress.  Among  all  tKe  barbarous 
nations,  long  hair  was  a mark  of  dignity  and  of  freedom ; 
slaves  were  for  that  reason  obliged  to  shave  their  heads  ; and 
by  this  (distinction,  howt indifferent  soever  it  may  be  in’fts 
own  nature,  they  v ere  reminded  every  moment  of  the  i-- 
feiffority  of  their  condition.  Pm6’  ys.  lib.  iii.  c.  4.  pi>r  the 
same  reasop  it  was  enacted  in  the  law^  of  almost  all  the  na- 
tions of  Europe,  that  no  slave  should  be  admitted  to  give 
evidence  against  a fr^e  man  in  a court  of  justice.  Du  Cange, 
voc.  servus , vol.  vi.  p.  451.  Potgiess.  lib.  iii.  c.  3. 

(C 

2.  Villaru.  They  were  likewise  adscripti  glebce  or .vi/hryi- 
from  which  they  delved  their  name,  and  were  transferable 
along  wlfh  it.  Du  Cange,  voc.  villanus . But  in  this  they 
differed  from  slaves,  that  they  paid  a fixed  rent  to  their 
master  for  /,he  land  which  they  cultivated,  and,  after  paying 
that,  all  the  fruits  ot  their  labour  and  industry  belonged  to 
themselves  in  property.  This  distinction  is  marled  by  Piere 
de  Fontain’s  Conseil.  Vie  de  St.  Louis  par  Joinville,  p. 
119.  edit,  de  Du  Cange.  Several  cases  decided  agrePably  to 
this  principle  are  mentioned  by  Murat,  ibid.  p.  773. 

t i 

3.  The  le,st  class  of  persons  employed  in  agriculture  were 
free  men.  These  are  distinguished  by  various  names  among 
the  writers  of  the  middle  ages,  Arimcmni,  conditionales , ori- 
ginarii , tributales , £A:.  These  seem  to  have  been  persdhs 
who  possessed  some  small  allodial  property  of  their  own, 
and  besides  that,  cultivated  somq  farm  belonging  to  their 
more  wealthy  neighbours,  for  which  they  paid  a fixed  rent ; 


PROOFS  AND  ILLUSTRATIONS. 


189 


and  bound  themselves  likewise  to  perform  several  small 
services  in  pi:cto  vel  in  messe , in  aratura  vel  in  vinea , such  as 
ploughing  a certain  quantity  of  their  landlord’s  ground,  as- 
sisting him  in  harvest  and  vintage  work,  &c.  The  clearest 
* proof  of  this  may  be  found  in  Muratori,  vol.  i.  p.  712.  and 
~#n  Du  tange  gilder  the  respective  words  above  mentioned. 

1 "httvse  not  been  able  to  discover  whether  these  arimanni , fkc. 
' n 

were  removable  at  pleasure,  or  held  their  farms  by  lease  for 
a certain  nqmber  of  years.  The  former,  if  we  may  judge 
from  the  genius  and  maxims  of  the  age,  seems  to  be  most 
probable.  These  persons,  however,  were  considered  as  free 
men  in  the  most  honourable  sense  of  the  word ; they  enjoy- 
i ed  all  the  privileges  of  that  condition,  and  were  even  called 
to'Serve  in  war  ; an  honour  to  which  no  slave  was  admit- 
tejL  Murat.  Antiq.  vol.  i.  p.  743.  vol.  ii  p.  446.  This  ac- 
count ^f  the  condition  pfjsLicse  three  different  classes  of 
persons,  will  enable  the  reader  to  apprehend  the  full  force  of 
an  argument  which  I shall  produce  in  confirmation  of  what 
I have  said  in  the  text  concerning  the  wretched  state  of  the 
people  during  the  middle  ages.  Notwithstanding  the  im- 
mense difference  between  the  first  of  these  classes  and  the 
third,  such  was  the  spirit  of  tyranny  which  prevailed  among 
the  great  proprietors  of  lands,  and  so  v<Uious  their  opportu- 
nities of  oppressing  those  who  were  settled  on  theinestates, 
and  of  rendering  their  condition  intolerable,  that  many  free 
men,  in  despair,  renounced  their  liberty,  and  voluntarily  sur- 
rendered themselves  as  slaves  to  then’1  powerful  masters. 

! -i-.-^JThis  they  did,  in  order  that  their  masters  might  become 
more  immediately  interested  to  afford  them  protection,  to- 
gether "with  the  means  of  subsisting  themselves  and  their 
families.  The  forms  of  such  a surrender,  or  obnoxiatio , as 
it  was  then  called,  are  preserved  bjvMarculfus,  lib.  ii.  c.  28  ; 
and  by  the  anonymous  author  published  by  M.  Bignon,  to- 
gether with  the  collection  of  formula  compiled  by  Mafculfus, 
c.  16.  In  both,  the  reason  given  for  the  obnoxiatio , is  the 
wrPJched  and  indigent  condition  of  the  person  who  gives  up 
his  liberty..,*-  It  was  still  more  common' for  free  men  to  sur- 
render their  liberty  to  bishops  or  abbots,  that  they  might 
partake  of  the  securitv  which  the  vassals  and  slaves  of  churches 
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and  monasteries  enjoyed,  in  consequence  of  the  superstitious 
veneration  paid  to  the  saint  under  whose  immediate  pro- 
tection they  were  supposed  to  be  taken.  Du  Cange,  voc. 
oblatus , vol,  iv.  p.  1286.  That  condition  must  have  been 
miserable  indeed,  which  could  indue*  a free  man  voluntarily 
to  renounce  his  liberty,  and  to  give  up  himself  as  a Slave  tc  1 
the  disposal  of  another.  The  number  of 'slaves  in  , every 
nation  of  Europe  was  immense.  The  greater  part  of  the 
inferior  class  of  people  in  France  were  reduced  to  this  state 
at  the  commencement  of  the  third  race  of  kings.  L’Es- 
prit  des  Loix,  liv.  xxx.  c.  11.  The  same  was  the  case  in 
England.  Brady  Pref.  to  Gen.  Hist.  Many  curious  facts, 
with  respect  to  the  ancient  state  of  villains , or  slaves  in  Eng- 
land, are  published  in  Observations  on  the  Statutes,  chiefly  • ■ 
the  more  ancient,  od  edit.  p.  269,  &c.  f 

NOTE  X.  Sect.  I.  15.  [K]. 

Innumerable  proofs  of  this  might  be  produced.  Many 
charters,  granted  by  persons  of  the  highest  rank,  are  present 
ed,  from  which  it  appears  that  they  could  not  subscribe 
their  name.  It  Avas  usual  for  persons  who  could  not  write, 
to  make  the  sign  e’f  the  cross  in  confirmation  of  a charter.’ 
Several *of  these  remain,  where  kings  and  persons  of  great 
eminence  affix  signum  crucis  manu  propria  pro  ignoratione  li- 
ter arum.  Du  Cange,  voc.  Crux,  vol.  iii.  p.  1191.  From  * 
this  is  derived  the  phrase  of  signing  instead  of ’subscribing  a 
paper.  In  the  ninth  century,  Herbaud  Comes  Palatii,  though, 
supreme  judge  of  the  empire  by  virtue  of  his  office,  cornu' 
not  subscribe  his  name.  Nouveau  Traite  de  Diplomatique 
par  deux  Benedictins,  4to.  tom.  ii.  p.  422.  As  late  as  the 
fourteenth  century,  Du  Guesclin,  constable  of  France,  the 
greatest  man  in  the  state,  and  one  of  the  greatest  men  of 
his  age,  could  neither  read  nor  write.  St.  Palaye  Memoires 
sur  l’ancienne  Chevalerie,  tit.  ii.  p.  82.  Nor  was  this  igno- 
rance confined  to  laymen  ; the  greater  part  of  the  clergy,.vas 
not  many  degrees  superior  to  them  in  science.  Many  dig- 
nified ecclesiastics  could  not  subscribe  the  canom  of  those 
councils,  in  Avhich  they  sat  as  members.  Nouv.  Traite  de 
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Diplom.  tom.  ii.  p.  424.  One  of  the  questions  appointed  by 
the1  canons  to  be  put  to  persons  who  were  candidates  for  or- 
ders was  this,  ‘ Whether  they  could  read  the  gospels  and 
epistles,  and  explain  the  sense  of  diem,  at  least  literally  V 
♦Regino  Prumiensis  a\A  Bruck.  Hist.  Philos,  v.  iii.  p.  631. 
Alfred  the  Gr^t  complained,  that  from  die  Humber  to  the 
'1  hames  there  was  not  a priest  who  understood  the  liturgy  in 
his  mother-tongue,  or  who  could  translate  the  easiest  piece 
of  Latin;  an^l  that  from  the  Thames  to  'ite  sea,  the  ecclesi- 
astics were  still  more  ignorant.  Asserus  de  rebus  gestis 
Alfredi,  ap.  Cjfmdeni  Anglica,  &c.  p.  25.  The  ignorance  of 
the  clergy  is  quaintly  described  by  an  author  of  the  dark  ages  ; 
“ Potius  dediti  gulae  quam  glossffi;  potius  colligunt  libras 
•quam  legunt  libros  ; libentius  intirjentur  Marthany  quam 
Marcum ; malunt  legere  in  Salmone  qu%n  in  Solomone.” 
Alanus-jle  Art.  Predicat.  y^bwebeuf  Dissert,  tom.  ii.  p.  21  ^ 
To  the  obvious  causes  of  such  universal  ignorance^,  arising 
from  the  state  of  government  and  manners,  from  the  seventh 
to  the  eleventh  century,  we  may  add  thr>  scarcity  of  books 
during  that  period,  and  the  difficulty  of  rendering  them  more 
compon.  The  Romans  wrote  their  books; fither  on  parch- 
rjent  orpn  paper  made  of  thciEgytyian  papyrus.  The  latter 
being  the  cheapest,  was  of  course  the  most  commonly  used. 
But  after  the  Saracens  conquered  Egypt  in  die  seven-8.1  cen- 
tury, the  communication  between  that  country  and  the  peo- 
ple setded  in  Italy  or  in  other  parts  of  Europe,  was  almost 
entirely  broken  off,  and  the  papyru‘3  was  no  ldnger  in  use  among 
Thev^vere  obliged,  on  that  account,  to  write  all  their 
books  upon  parchment,  and,  as  the  price  of  that  was  high, 
books  became  extremely  rare  and  of  great  value.  We  may 
judge  of  the  scarcity  of  the  materials  for  waiting  them,  from 
one  circumstance.  There  still  remahj  several  manuscripts  of 
the  eighth,  ninth,  and  following  centuries,  written  qp  parch- 
ment, from  which  some  former  writing  had  been  erased,  in 
order  to  substitute  a new  composition  in  its  place.  In  this  man- 
ner i Jis  probable  that  several  works  of  the  ancients  perished. 
A book  of  Liw  or  of  Tacitus  might  be  erased,  to  make  room 
for  the  legerfdary  tale  of  a saint,  or  die  superstitious  prayers 
of  a rifissal.  Murat.  Antiq.  Ital.  vol.  iii.  p.  833.  P.  de  Mont- 
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faucon  affirms,  that  the  greater  part  of  the  manuscripts  on 
parchment  which  he  has  seen,  those  of  an  ancient  datoex- 
ceptecl,  are  written  on  parchment  from  which  some  former 
treatise  had  been  erased.  Mem.  de  l’Acad.  des  Inscript, 
tom.  ix,  p.  325.  As  the  want  of  materials  for  writing  is  one*, 
reason  why  so  many  of  the  works  of  the  aycients  Rave  pt^ 
rished,  it  accounts  likewise  for  the  small  number  of  manu- 
scripts of  any  kind,  previous  to  the  eleventh  century,  when 
they  began  to  multiply  from  a cause  which  shah  be  mention- 
ed. Hist.  Liter,  de  France,  tom.  vi.  p.  6*  Many  circum- 
stances prove  the  scarcity  of  books  during  these  ages.  Pri- 
vate persons  seldom  possessed  any  books  whatever.  Even 
monasteries  of  considerable  note  had  only  one  missal.  Mu- 
rat. Ary<iq.  vol.  ix.  p.  JT9.  Lupus,  abbot  of  Ferrieres,  m a.' 
letter  to  the  pope  A.  D.  855,  beseeches  him  to  lend  him  a 
ropy  of  Cicero  de  Oratore  v.nr1  Quintilian’s  Inst’ rations, 

“ for,”  says  he,  u although  we  have  parts  of  those  books, 
there  is  no  complete  copy  of  them  in  all  France.”  Murat. 
Ant.  v.  iii.p.  835. The  price  of  books  became  so  high,  that 
persons  of  a moderate  fortune  could  not  afford  to  purchase 
them.  The  ccggntess  of  Anjou  paid  for  a copy  of  the  Ho- 
milies of  Haimon,  bishop  eff  Ha’berstadt,  two  hundred  sheep 
five  quarters  of  wheat,  and  the  same  quantity  of  rye  and  mil- 
let. alistoire  Literaire  de  France  par  des  Religieux  Bene- 
dictins,  tom.  vii.  p.  3.  Even  so  late  as  the  year  1471,  when 
Louis  XL  borrowed  the  works  of  Rasis,  the  Arabian  physi- 
cian, from  the*  faculty  of  medicine  in  Paris,  he  not  only  de- 
posited in  pledge  a considerable  quantity  of  plate,  but  was 
obliged  to  procure  a nobleman  to  join  with  him' as  surety’m  a 
deed,  binding  himself  under  a great  forfeiture  to  ciestore  it. 
Gabr.  Naude  Addit.  a l’Histoire  de  Louis  XL  par  Comines, 
edit,  de  Fresnoy,  tom,riv.  p.  2S1.  Many  curious  circum- 
stances, pith  respect  to  the  extravagant  price  of  books  in  the 
middle  ages,  are  collected  by  that  industrious  compiler,  to 
whom  I refer  such  of  my  readers  as  deem  this  small  branch 
of  literary  history  an  object  of  curiosity.  When  any  p(  -son 
made  a present  of  a book  to  a church  or  a ^monastery,  in 
which  were  the  only  libraries  during  several  agres,  it  was 
deemed  a donative  of  such  value,  that  he  offered  it  on  fne  al- 
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tar  pro  remedio  anima;  sua ?,  in  order  to  obtain  the  forgiveness 
ofhis  sins.  Murat,  vol.  iii.  p.  836.  Hist.  Liter,  de  France, 
tom.  vi.  p.  6.  Nouv.  Trait,  du  Diplomat,  par  deux  Bene- 
dictins,  4to.  tom.  i.  p.  481.  In  the  eleventh  century,  the 
* art  of  making  paper,  iif  the  manner  now  become  universal, 
Was  invented /Jiy  means^of  that,  not  only  the  number  of 
manuscripts  increased,  but  the  ^tudy  of  the  sciences  was 
wonderfully  facilitated.  Murat,  ib.  p.  871.  The  invention 
of  the  art  of  making  paper,  and  the  invention  of  the  art  of 
printing,  are  two  considerable  events  in  literary  history. 
It  is  remarkable  that  the  former  preceded  the  first  dawning 
of  letters  and  improvement  in  knowledge  towards  the  close 
of  the  eleventh  century ; the  latter  uf  .ered  in  the  light 
» wnich  sprbad  over  Europe  at  the  sen  of  the  Reformation. 

1 * 

3 NOTE  XI.  .,SEcTr  I.  p.  15.  [L].  » 

i , ■» 

All  the  religious  maxims  and  practices  of  the  dark  ages 
are  a proof  of  this.  I shall  produce  one  remarkable  testimo- 
ny in  confirmation  of  it,  from  an  author  canonised  by  the 
church  of  Rome,  St.  Eloy  or  Egidius,  bishrp  of  Noyon,  in 
tjjie  seventh  century.  “ He  is  a good  Christian  who  comes 
frequently  to  church’ ; who  presents  the  oblation  which  is  of- 
fered to  God  upon  the  altar ; who  doth  not  taste  of  th!?  fruits 
of  his  own  industry  until  he  has  consecrated  a part  of  them 
to  God ; who,  when  the  holy  festivals  approach,  lives  chaste- 
ly even  with  his  own  wife  during  several  Jdayfc  that  wi«  a 
safe  conscience  he  may  draw  near  the  altar  « God  ; and 
wlrofm  the  last  place,  can  repeat  the  Creed  and  the  Lord’s 
Prayer.  -^Redeem  then  your  souls  from  destruction,  while 
you  have  the  means  in  your  power ; offer  presents  and 
tythes  to  churchmen ; come  more,frequently  to  church  j 
humbly  implore  the  patronage  of  the  saints  ; for,  if, you  ob- 
serve these  things,  you  may  come  with  security  in  the  day 
of  retribution  to  the  tribunal  of  the  eternal  Judge,  and  say, 

G’:je  to  us,  O Lord,  for  we  have  given  unto  thee.”  Da- 
cherii  Specileaium  Vet.  Script,  vol.  ii.  p*.  94.  The  learned 
and  judicious  translator  of  Dr.  Mosheim’s  Ecclesiastical 
Histefry,  to  one  of  whose  additional  notes  I am  indebted  for. 
vol.  i.  2d 
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■my  knowledge  of  this  passage,  subjpins  a very  proper  reflec- 
tion : “We  see  here  a large  and  ample  description  of  a gdod 
Christian,  in  which  there  is  not  the  least  mention  of  the  love 
of  God,  resignation  to  his  will,  obedience  to  his  laws,  or  otf 
justice,  benevolence,  and  charity  towards  men.”  ^Mosh 


NOTE^XII.  Sect.  I«p.  15.  [M]. 

That  infallibility  in  all  its  determinations^  to  which  the 
church  of  Rome  pretends,  has  been  attended  with  one  un- 
happy consequence.  As  it  is  impossible  to  relinquish  any 
opinion,  or  to  alter  any  practice  which  has  been  established 
by  authority  that  cannot  err,  all  its  institutions  and  ceremo-  ( 
nies  must  be  immutable  ai^d  everlasting,  and  the  chyrch 
'must  continue  to  observe,  jg  enlightened  times,  thf~e  rites 
which  wfjre  introduced  during  the  ages  of  darkness  and  cre- 
dulity. What  delighted  and  edified  the  latter,  must  disgust 
and  shock  the  forfher.  Many  of  the  rites  observed  in  the 
Romish  church  appear  manifestly  to  have  been  introduced 
by  a superstiti<&  of  the  lowest  and  most  illiberal  species. 
Many  of  them  w^e  borrowed,' "with  little  variation,  from  tip* 
religious  ceremonies  established  among  the  ancient  Hea- 
thens? ' Some  were  so  ridiculous,  that  if  every  age  did  not 
furnish  instances  of  the  fascinating  influence  of  superstition 
as  well  fj  of  the  ydnmsical  forms  which  it  a^supies,  it  must 
appear  incre^ble  that  they  should  have  been  ever  received 
or  tolerated:  In  several  churches  of  France,  +hey  celebnH  *■ 

ed  a festival  in  commemoration  of  the  Virgin  Man  ’s  flight 
into  Egypt.  It  was  called  the  Feast  of  the  Ass.  a,A  young 
girl  richly  dressed,  with  a child  in  her  arms,  was  set  upon 
an  ass  superbly  capariscned.  The  ass  was  led  to  the  altar 
in  solenCn  procession.  High  mass  was  said  with  great  pomp. 
The  ass  was  taught  to  kneel  at  proper  places  ; a hymn  no  less 
childish  than  impious  was  sung  in  his  praise  : and  when  the  t 
ceremony  was  encjed,  die  priest,  instead  of  the  usual  < ords 
with  which  he  dismissed  the  people,  brayed  tiKee  times  like 
an  ass  ; and  the  people,  instead  of  the  usual  response,  We  bless 
the  Lord,  brayed  three  times  in  the  same  manner^  Du 


Eccles.  Hist.  vol.  i.  p.  324. 
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CangS,  voc.  Festum , vol.  iii.  p.  424.  This  ridiculous  cere- 
mony was  not,  like  the  * festival  *of  fools,  and  some  other  pa- 
geants of  tho'e  ages,  a mere  farcical  entertainment  exhibited 
in  a church,  and  mingled,  as  was  then  the  custom, 'with  an 
imitation  of  some  religious  rites  ; it  was  an  act  of  devotion, 
•perfoniied  by^the  ministers  of  religion,  and  by  the  authority 
of  tke  church.  However,  as  this  practice  did  not  prevail 
universally  in  the  Catholic  church,  its  absurdity  contributed 
at  last  to  ahplish  it.  '*  c* 

NOTE  XIII.  Sect.  I.  p.  19.  [N]. 

As  there  is  no  event  in  the  history  of  mankind  more  sin- 
. gular  thah  that  of  the  Crusades,  every  circumstance  that  tends 
to  ^explain  or  to  give  any  rational  account^of  this  extraordi- 
nary  frenzy  of  the  human  j 'Aid  is  interesting.  I have  as- 
serted in  the  text^  that  the  f3inds  of  men  were  prepared 
gradually  for  the  amazing  effort  which  they  made*  in  conse- 
quence of  the  exhortations  of  Peter  the^  hermit,  by  several 
occurrences  previous  to  his  time.  A more  particular  detail 
' .of  this  curious  and  obscure  part  of  history  ^ may  perhaps  ap- 
pear to  some  of  my  readers  to  be  of  importance.  That  the 
end  of  the  world  was  expected  about  thfc  close  of  the  tenth 
and  beginning  of  the  eleventh  century ; and  that  tl^s  occa- 
sioned a general  alarm,  is  evident  from  the  authors  to  whom 
I have  referred  in  the  text.  This  belief  was  so  universal 
and  so  strong,  that  it  mingled-’itself  wLh  civil  transactions. 
Many  charters,  in  the  latter  part  of  the  tenthr  century,  begin 
in  mis  mazier : “ Appropinquante  mundi  termino,”  &c. 
As  the*<tend  of  the  world  is  now  at  hand,  and  by  various 
calamities  and  judgments  the  signs  of  its  approach  are  now 
manifest.  Hist,  de  Langued.  par  D.  D.  de  Vic  Vaisette, 
tom.  ii.  Preuves,  p.  86,  89,  90,  11^  158,  &c.  One  effect  of 
this  opinion  was,  that  a great  number  of  pilgrims  resorted  to 
Jerusalem,  with  a resolution  to  die  there,  or  to  wait  the 
coding  of  the  Lord ; kings,  earls,  marquisses,  bishops,  and 
even  a gregt^number  of  women,  besides  persons  of  an  infe- 
rior rankydlocked  to  the  Holy  Land.  Glaber.  Rodulph. 
Hiibt.  chez  Bouquet  Receuil,  tom.  x.  p-  50.  52.  Another 
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Historian  mentions  a vast  cavalcade  of  pilgrims  who  accom- 
panied the  count  of  Angouieme  to  JerusalemAn  the  yekr 
1026.  Chronic.  Ademari,  ibid.  p.  162.  Upon  their  re- 
turn, these  pilgrims  filled  Europe  with  lamentable  accounts  t 
of  the  state  of  Christians  in  the  Holy  Land.  Willerm.  * 
Tyr.  Hist.  ap.  Gest.  Dei  per  Franc-  vol.  ii.  p^  ,636.  Guibert. 
Abbat.  Hist.  ibid.  vol.  i.  p.  ^76.  Besides  this,  it  was  usual 
for  many  of  the  Christian  inhabitants  of  Jerusalem,  as  well 
as  of  other  cities  in  the  East,  to  travel  as  mendicants  through 
Europe ; and  by  describing  the  wretched  condition  of  the 
professors  of  the  Christian  faith  under  the  dominion  of  Infi- 
dels, to  extort  charity,  and  to  excite  zealous  persons  to  make 
some  attempt  in  order  to  deliver  them  from  oppression. 
Baldrisi^Archiepiscopi  U,istor.  ap.  Gesta  Dei,  &c.  vol.  i.  p. 
86.  In  the  year  97.6,  Gerbert,  Archbishop  of  Ravenna,  a f- 
terwards  Pope  Silvester  II.  audrpsed  a letter  to  all(  Chris- 
tians in  the  name  of  the  churcn  of  Jerusalem.  It  is  eloquent 
and  pathetic,  and  contains  a formal  exhortation  to  take  arms 
against  the  Pagan  oppressors,  in  order  to  rescue  the  holy  city 
from  their  yoke.  Gerberti  Epistolae  ap.  Bouquet  Receuil, 
tom.  x.  p.  426.  (Jn  consequence  of  this  spirited  call,  some  , 
Subjects  of  the  republic  of  Jhsa  equipped  ‘a  fleet,  and  ,invad-( 
ed  the  territories  bf  the  Mahometans  in  Syria.  Murat. 
Script.  (Rer.  Italic,  vol.  iii.  p.  400.  The  alarm  was  taken  in 
the  East,  and  an  opinion  prevailed,  A.  D.  1010,  that  all  the 
forces  of  ^Christendom  were  to  unite,  in  order  to  drive  the 
Mahometans  out  of  Palestine.  Chron.  Ademari  ap.  Bou- 
quet, tom.  x.  p.  152.  It  is  evident  from  all  these  particulars, 
that  the  ideas  which  led  the  Crusaders  to  undertake  tn'eir 
wild  enterprise  did  not  arise,  according  to  the  description  of 
many  authors,  from  a sudden  fit  of  frantic  enthusiasm,  but 
were  gradually  formed  ;feso  that  the  universal  concourse  to 
the  standard  of  the  cross,  when  erected  by  Urban  II.  will 
appear  less  surprising. 

If  the  various  circumstances  which  I have  enumerates  iin 
this  note,  as  well  as  in  the  history,  are  sufficient0  account 
for  the  ardour  with  which  such  vast  numbers  engaged  in 
such  a dangerous  undertaking,  the  extensive  privileges  ^and 
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immunities  granted  to  the  persons  who  assumed  the  cross, 
sepfye  to  account  for  the  long  continuance  of  the  spirit  in 
Europe.  1.  They  were  exempted  from  prosecutions  on 
account  of  debt  during  the  time  of  their  being  engaged  in 
'this  holy  service.  Du’ Cange,  voc.  Crucis  privilegium , vol. 
■A.  p.  1194. — SWThey  w>re  exempted  from  paying  interest 
for  the  money  which  they  had  ^borrowed,  in  order  to  fit 
them  for  this  sacred  warfare.  Ibid. — 3.  They  were  ex- 
empted either  entirely,  or  at  least  during r*  certain  time,  from 
the  payment  of  taxes.  Ibid.  Ordonances  des  Rois  de 
France,  tom.  i.  p.  33. — 4.  They  might  alienate  their  lands 
without  the  consent  of  the  superior  lord  of  whom  they  held. 
Iljid. — S.^Their  persons  and  effects  were  taken  under  the 
protection  of  St.  Peter,  and  the  aihthemas  of  the«church 
weyj  denounced  against  all  wh^  should  invest  them,  or  car- 
ry on  r<^y  quarrel  or  hostility  a’g^iinst  them,  during  their  ab  * 
sence,  on  account  ot  tl^e  holy  war.  Du  Cange,  ifyd.  Gui- 
bertus  Abbas  ap.  Bongars.  i.  p.  480.  482. — 6.  They  enjoy- 
ed all  the  privileges  of  ecclesiastics,  andwvere  not  bound  to 
plead  in  any  civil  court,  but  were  declared  subject  to  the 
spiritual  jurisdiction  alone.  Du  Cange,  i'lid.  Ordon.  des 
Rois,  tom.  i.  p.  34.  ’174. — 7.*  Thejj  obtained  a plenary  remis- 
sion of  all  their  sins,  and  the  gates  of  heaven  were  set  open 
to  them,  without  requiring  any  other  proof  of  thei?  peni- 
tence, but  their  engaging  in  this  expedition ; and  thus,  by 
gratifying  tjieij-  favourite  passion,  the  love  of  war  > they  se- 
cured to  themselves  immunities’which  were  not  usually  ob- 
ta.ined,  but  bjj  paying  large  sums  of  money,  or  by  undergo- 
ing painful  penances.  Guibert.  Abbas,  p.  480.  When  we 
behold  t/te  civil  and  ecclesiastical  powers  vying  with  each 
other,  and  straining  their  invention  in  order  to  devise  expedi- 
ents for  encouraging  and  adding  strength  to  the  spirit  of  su- 
perstition, can  we  be  surprised  that  it  should  become  so  ge- 
neral as  to  render  it  infamous,  and  a mark  of  cowardice,  to 
decline  engaging  in  the  holy  war  ? Willerm  Tyriensis  ap. 
Boi^ars.  vol.  ii.  p.  641.  The  histories  of  the  Crusades, 
written  by  npjdem  authors,  who  are  apt  to  substitute  the  ideas 
and  maxirffs  of  their  own  age  in  the  place  of  those  which  in- 
fluenced the  persons  whose  actions  they  attempt  to  relate. 
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convey  a very  imperfect  notion  of  the  spirit  at  that  time  pre- 
dominant in  Europe.  The  original  historians,  who  wfcre 
animated  themselves  with  the  same  passions  which  possessed 

their  contemporaries,  exhibit  to  us  a more  striking  picture  of  ' 

the  times  and  manners  which  they  describe.  The  enthusi-  * / 
astic  rapture  with  which  they  ac<y,  ant  for  tj?_e.  effects’  of  the  ^ 
pope’s  discourse  in  the  council  of  Clermont  ; the  exultation 
with  which  they  mention  the  numbers  who  devoted  them- 
selves to  this  holy  v.arfare  ; the  confidence  withi  which  they 
express  their  reliance  on  the  divine  protection  ; the  extacy 
of  joy  with  which  they  describe  their  taking* possession  of 
the  holy  city,  will  enable  us  to  conceive,  in  some  degree,  the 


extravagance  of  that  zeal  which  agitated  the  minds  of  men 


with  su^h  violence,  and.  will  suggest  as  many  singular  reflec-  < 
tions  to  a philosopher,  as  any  occurrence  in  the  history  of 
mankind.  It  is  unnecessaryfu  select  the  particular  passages 
in  the  sfveral  historians,  which  confirm  this  observation. 
But  lest  those  authors  may  be  suspected  of  adorning  their 
narrative  with  any  exaggerated  description,  I shall  appeal  to 
one  of  the  leaders  who  conducted  the  enterprise.  There  is 
extant  a letter  fns.m  Stephen,  the  earl  of  Chartres  and  Bloisr 
to  Adela  his  wife,  in  whiph  hecgives  heir  an  account  of  thp 
progress  of  the  Crtlsaders.  He  describes  the  Crusaders  as 
the  chdsen  army  of  Christ,  as  the  servants  and  soldiers  of 
God,  as  men  who  marched  under  the  immediate  protection 


of  the  ^mighty,  (being  conducted  by  his  h^nd(  to  victory 
and  conquest.  He  speaks  df  the  Turks  as  accursed,  sacrile- 


gious, and  devoted  by  Heaven  to  destruction  and  when  he 
mentions  the  soldiers  in  the  Christian  army,  who  had  d'ied, 
or  were  killed,  he  is  confident  that  their  souls  wefk  admit- 
ted directly  into  the  joys  of  Paradise.  Dacherii  Spicelegi- 
um,  vol.  iv.  p.  2 57.  & 


The  expense  of  conducting  numerous  bodies  of  men 
from  Europe  to  Asia,  must  have  been  excessive,  and  the 
difficulty  of  raising  the  necessary  sums  must  have  been(  pro- 
portionally great  during  ages  when  the  publr  .revenues  in 
every  nation  of  Europe  were  extremely  small. -'Some  ac- 
count is  preserved  of  the  expedients  employed  by  Humbert 
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II.  Dauphin  of  Vienne,  in  order  to  levy  the  money  requisite 
towards  equipping  him  for  the  Causade,  A.  D.  1346.  These 
I shall  mention,  as  they  tend  to  show  the  considerable  in- 
fluence which  the  Crusades  had,  both  on  the  state  of  proper- 
) ty,  and  of  civil  goverrjnent.  1.  He  exposed  to  sale  part  of 
his  doJiains ; and  as  thqjwice  was  destined  for  such  a sacred 
service,  he  obtained  the  consent  of  the  French  king,  of 
whgm  these  lands  were  held,  ratifying  the  alienation.  Hist, 
de  Dauphige,  tom.  i.  -p.  332.  335. — 2.f^He  issued  a procla- 
mation, in  which  he  promised  to  grant  new  privileges  to  the 
nobles,  as  wjll  as  new  immunities  to  the  cities  and  towns, 
in  his  territories,  in  consideration  of  certain  sums  which 
they  were  instantly  to  pay  on  that  account.  Ibid.  tom.  ii.  p. 
o*12.  M'hny  of  the  charters  of  community,  which  I shall 
motion  in  another  Note,  were  obtained^in  this  manner. — 

3.  He  exacted  a contribution/^ wards  defraying  the  charges 
of  the'  expedition  frbm  alt  his  Subjects,  whether  ecclesiastics 
or  laymen,  who  did  not  accompany  him  in  person  to  the 
East.  Ibid.  tom.  i.  p.  335. — 4.  He  appropriated  a consider- 
able part  of  his  usual  revenues  for  the  support  of  the  troops 
,to  be  employed  in  this  service.  Ibid.  tom.  ih  p.  518. — 5.  He 
pxacted  considerable  sums  R*ot  only  of  the  Jews  settled  in  his 
dominions,  but  also*  of  the  Lombards  anD  other  bankers  who 
had  fixed  their  residence  there.  Ibid.  tom.  i.  p.  338.,^om.  ii. 

528.  Notwithstanding  the  variety  of  these  resources,  the  * 

dauphin  was  involved  in  such  expense  by  this  expedition, 
that  on  his*  return  he  was  oblige*!  to  ma'Jfc  new  dtAiands  on 
his  subjects,  and  to  pillage  the  jews,  by  fresh  exactions.  Ibid, 
torn,  jrql?  3 A.  347.  When  the  count  de  Foix  engaged  in 
the  firstnCrusade,  he  raised  the  money  necessary  for  defraying 
the  expenses  of  that  expedition,  by  alienating  part  of  his 
territories.  Hist,  de  Langued.  par  D.  D.  de  Vic  & Vaisette, 
tom.  ii.  p.  287.  In  like  manner,  Baldwin,  count  of  Hainaut, 
mortgaged  or  sold  a considerable  portion  of  his  dominions 
to  the  bishop  of  Liege,  A.  D.  1096.  Du  Mont  Corps  Diplo- 
mr^ique,  tom.  i.  p.  59.  At  a later  period,  Baldwin,  count 
of  SVamur,  gold  part  of  his  estate  to  a ;> monaster}',  when  he 
intended  ^assume  the  cross,  A.  D.  1239.  Mirsi  Oper.  i. 
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NOTE  XIV.  Sect.  I.  p.  23.  [U]. 


The  usual  method  of  forming  an  opinion  concerning  the 
comparative  state  of  manners  in  two  different  nations,  is  by- 
attending  to  the  facts  which  historian*-  relate  concerning  each  , 
of  them.  Various  passages  might  be  selected  from  * he  By-^X 
zantine  historians,  describing  the  splendour  afici  magnificence 
of  the  Greek  empire.  P.  <£e  Montfau^on  has  produced  from 
the  writings  of  St^  Chrysostom  a Very  full  account  of  the 
elegance  and  luxury  of  the  Greeks  in  his  age.  That  father 
in  his  sermons  entered  into  such  minute  details  concerning 
the  manners  and  customs  of  his  contemporaries,  as  appear 
strange  in  discourses  from  the  pulpit.  P.  de  Montfau^on  has 
collected  these  descriptions,  and  ranged  them  unde1/  different 
heads.  ° The  court  of  tfie  more  early  Greek  emperors  seems 
to  have  resemblecl  those  o^.  Eastern  Monarchs,  botl/  m 
fnagnificence  and  in  corrupts n of^nann*  rs.  The  emperors 
in  the  eleventh  century,  though  inferior  in  power,  did  not 
yield  to  them  in  ostentation  and  splendour.  Memoires  de 
l’Acad.  des  Inscript,  tom.  xx.  p.  197. But  we  may  de- 

cide concerning  the  comparative  state  of  manners  in  the 
Eastern  empire, 6and  among  the  nations  i,n  the  west  of  L-u- 
rope,  by  another  nt-thod, ‘‘which,  if  not'  more  certain,  is  a)? 
least  n^ore  striking.  As  Constantinople  was  the  place  of 
rendezvous  for  all  the  armies  of  the  Crusaders,  this  brought 
together  the  people  of  the  East  and  West  as  to  one  great  in- 
terview. <l  There  sfe  extant  several  contempbraVy  authors, 
both  among  the  Greeks  and  Latins,  who  were  witnesses  of 
this  singular  congress  of  people,  formerly  stCHig-  .. 

great  measure,  to  each  other.  They  describe,  wit^  simpli- 
city and  candour,  the  impression  which  that  new  spectacle 
made  upon  their  own  minds.  This  may  be  considered  as  the 
most  lively  and  just  picture  of  the  real  character  and  man- 
ners of  edch  people.  When  the  Greeks  speak  of  the  Franks, 
they  describe  them  as  barbarians,  fierce,  illiterate,  impetuous, 
and  savage.  They  assume  a tone  of  superiority,  as  a npore 
polished  people,  acquainted  with  the  arts  both  of  govern- 
ment and  of  elegance,  of  which  the  other  wh ignorant. 


/ 


It  is  thus  Anna  Comnena  describes  the  manners  of  the  Latins, 
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Alexius,  p.  224.  231.  237.  ap.  Byz.  Script,  vol.  xi.  She 
always  views  .them  with  contempt  as  a rude  people,  the  very 
mention  of  whose  names  was  sufficient  to  contaminate  the 
beauty  and  elegance  of  history,  p.  229.  Nicetas  Choniatas 
) inveighs  against  then!  with  still  more  violence,  and  gives 
■lan  account  ofJvtheir  ferity  and  devastations,  in  terms  not 
unlike  those  which  preceding  historians  had  employed  in  de- 
scribing the  incursions  of  the  cloths  and  V andals.  Nicet. 

Chon.  ap.  J3yz.  Script!  * vol.  iii.  p.  3 Of),  &c.  But,  on  the 
other  hand,  the  Latin  historians  were  struck  with  astonish- 
ment at  the  Magnificence,  wealth,  and  elegance  which  they 
discovered  in  the  Eastern  empire.  “ O what  a vast  city 
is  Constantinople  (exclaims  Fulcherius  Camotensis,  when 
he  first  Beheld  it),  and  how  beauti^il  ! How  manv(  monas- 
teries* are  there  in  it,  and  how  many  palaces  built  with  » 

wonde^ul  art ! How  many  Manufactures  are  there  in  tb^ 
city  amazing  to  behold  ! It  would  be  astonishing  to  relate 
how  it  abounds  with  all  good  things,  with  gold,  silver,  and 
stuffs  of  various  kinds  ; for  every  hoiu%  ships  arrive  in  its 
port  laden  with  all  things  necessary  for  the  use  of  man.” 

Fulcher,  ap.  Bongars.  vol.  i.  p.  386.  Wille-ynus,  archbishop 
pf  'tyre,  the  most  ifitelligendiistorjan  of  the  Crusades,  seems 
to  be  fond  on  every  occasion  of  describing  the  elegance  and 
splendour  of  the  court  of  Constantinople,  and  adlb,  that 
what  he  and  his  countrymen  observed  there  exceeded  any 
idea  which  they  could  have  formed  of  it,  nostra  rum.  enim 
rerum  modum  & dignitatem  ex*cedunt.  ' Wilier m.  Tyr.  ap. 

Bong.  vol.  ii.^p.  657.  664.  Benjamin  the  Jew,  of  Tudela  in 
N avaire°”who  began  his  travels  A.  D.  1173,  appeal’s  to  have 
been  equally  astonished  at  the  magnificence  of  that  city,  and 
gives  a description  of  its  splendour,  in  terms  of  high  admira- 
tion. Benj.  Tudel.  chez  les  Voyages  faits  en  12,  13,  &c. 

Siecles,  par  Bergeron,  p.  10,  &c.  Guntherus,  ,a  French 
monk,  who  wrote  a history  of  the  conquest  of  Constantino- 
ple by  the  Crusaders  in  the  thirteendi  century,  speaks  of  the 
magnificence  of  that  city  in  the  same  tone  of  admiration  : 

“ S^ructuraj^autem  sedificiorum  in  corpore  civitatis,  in  ec- 
clesiis  vkrdficet,  & turribus,  & in  domibus  magnatorum,  vix 
ullus  vel  describere  potest,  vel  credere  describenti,  nisi  qui 
vol.  i.  2 E 
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ea  oculata  fide  cognoverit.”  Hist.  Constantinop.  ap.  Canisii 
Lectiones  Antiquas,  fol.  Anew.  1725,  vol.  iv.  p.  14.  Geof- 
frey de  Villehardouin,  a nobleman  of  high  rant’,  and  accus- 
tomed to  all  the  magnificence  then  known  in  the  West,  de- 
scribes, in  similar  terms,  the  astonishment  and  admiration 
of  such  of  his  fellow-soldiers  as  beheld  Constantinople  for*, 
the  first  time  : “ They  could  not  have  believed,”  says  he, 
“ that  there  was  a city  so  beautiful  and  so  rich  in  the  whole 
world.  When  they  viewed  its  higff  walls,  its  Efty  towers, 
its  rich  palaces,  its  superb  churches,  all  appeared  so  great, 
that  they  could  have  formed  no  conception  of  this  sovereign 
city,  unless  they  had  seen  it  with  their  own  eyes.”  Histoire 
de  la  Conquete  de  Constat,  p.  49.  From  these  undisguised 
representations  of  their  « wn  feelings,  it  is  evident,  that  to  the 
Greeks  the  Crusa«vrs  appeared  to  be  a race  of  rude,  urrno- 
lirhed  barbarians  ; whereas  the  latter,  how  much  soe\pr  they 
might  contemn  the  unwarlike  character  of  the  former,  could 
not  help  regarding  them  as  far  superior  to  themselves  in  ele- 
gance and  arts. — That  the  state  of  government  and  manners 
was  much  more  improved  in  Italy  than  in  the  other  countries 
of  Europe,  is  evident  not  only  from  the  facts  recorded  in  his- 
tory, but  it  appears  that  t(he  mare  intelligent  leaders  of  thq 
Crusaders  were  struck  with  the  difference.  Jacobus  de  Vi- 
triaco,  G French  historian  of  the  holy  war,  makes  an  elabo- 
rate panegyric  on  the  character  and  manners  of  the  Italians. 
He  view^them  as  a more  polished  people,  and  particularly 
celebrates  them  foi*  their  lotfe  of  liberty,  and  civil  wisdom : 
“ in  consiliis  circumspecti,  in  re  sua  publica  procuranda  dili- 
gentis  & studiosi ; sibi  in  posterum  providentis  ; aim  subjVei 
renuentes  ; ante  omnia  libertatem  sibi  defendentes  Sub  uno 
quern  eligunt  capitaneo,  communitati  suae  jura  & instituta 
dictantes  & similiter  ob^ervantes.”  Histor.  Hierosol.  ap. 
Gesta  Dqi  per  Francos,  vol.  ii.  p.  1085. 


NOTE  XV.  Sect.  I.  p.  26.  [P]. 


f 


The  different  steps  taken  by  the  cities  of  fcgily  in  cfc-der 
to  extend  their  power  and  dominions  are  remarkable.  ...  As 
Soon  as  their  liberties  were  established,  and  they  be^tn  to 
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feel  their  own  importance,  they  endeavoured  to  render  them- 
selves masters  of  the  ’territorys  round  their  walls.  Under 
the  Romans,*  when  cities  enjoyed  municipal  privileges  and 
jurisdiction,  the  circumjacent  lands  belonged  to  each  town, 
i and  were  the  proper  y of  the  community.  But  as  it  was 
. mot  thd>  genius^  of  the  fiscal  policy  to  encourage  cities,  or  to 
showany  regarcl  for  their  possessions  and  immunities,  these 
lands  had  been  seized,  and  shared  among  the  conquerors. 
The  barony  to  whom  they  were  grantf jl,  erected  their  cas- 
tles almost  at  the  gates  of  the  city,  and  exercised  their  juris- 
diction there.'’  Under  pretence  of  recovering  their  ancient 
property,  many  of  the  cities  in  Italy  attacked  these  trouble- 
some neighbours,  and  dispossessing  them  annexed  their  ter- 
ritories tO  the  communities,  and  made  thereby  a consider- 
able addition  to  their  power.  Several  instances  of  this  occur 
in  ehe  eleventh  and  beginning  -.}!’  the  twelfth  centuries.  Mu- 
rat. Antiq.  Ital.  vJl.  iv.  *p.  1„*9,  &c«  Their  ambition  in- 
creasing together  with  their  power,  the  cities  afterwards  at- 
tacked several  barons  situated  at  a greater  distance  from  their 
walls,  and  obliged  them  to  engage  that  they  would  become 
pi  embers  of  their  community ; that  thev^  would  take  the 
oatti  of  fidelity  to  'their  magistrates ; that  they  would  sub- 
ject theirdands  to  all  burdens  and  taxcJ  imposed  by  com- 
mon consent ; that  they  would  defend  the  copymunity 
against  all  its  enemies  ; and  that  they  would  reside  within 
the  city  during  a certain  specified  time  in  each  year.  Mu- 
rat. ibid.  l63.  This  subjectioipof  the  iJbility  to  die  muni- 
cipal government  established  in  cities,  became  almost  uni- 
'was  often  extremely  grievous  to  persons  accus- 
tomed A consider  themselves  as  independent.  Otto  Fri- 
singensis  thus  describes  the  state  of  Italy  under  Frederic  I. 

“ The  cities  so  much  affect  liberty^  and  are  so  solicitous  to 
avoid  the  insolence  of  power,  that  almost  all  of  them  have 
thrown  off  every  other  authority,  and  are  governed  by  their 
own  magistrates.  Insomuch  that  all  that  country  is  now  fil- 
led ^ith  free  cities,  most  of  which  have  compelled  their 
bislops  to  rys'jde  within  their  walls,  and ’there  is  scarcely  any 
nob^-maryoow  great  soever  his  power  may  be,  who  is  not 
subj  Jfct  to  the  laws  and  government  of  some  city.”  De  Ges- 
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tis  Frider.  I.  Imp.  lib.  ii.  c.  13.  p.  453.  In  another  place 
he  observes  of  the  Marquis  of  Montserrat,  that  he  was  nl- 
tnost  the  only  Italian  baron  who  had  preserved'  his  indepen- 
dence, and  had  not  become  subject  to  the  laws  of  any  city. 
See  also  Muratori  Antichita  Estenll,  vol.  i.  p.  411,  412.  , 
That  state,  into  which  some  of  th^.-nobles  were  concpelled^. 
to  enter,  others  embraced  from  choice.  They  observed  the 
high  degree  of  security,  as  well  as  of  credit  and  estimation, 
which  the  growing  b ealth  and  dominion  of  the  great  com- 
munities procured  to  all  the  members  of  them.  They  were 
desirous  to  partake  of  these,  and  to  put  themselves  under 
such  powerful  protection.  With  this  view  they  voluntarily 
became  citizens  of  the  towns  to  which  their  lands  were  most 
contiguous;  and,  abandoning  their  ancient  castled,  took  up  r 
their  residence  in  fjh.e  cities  at  least  during  part  of  thd  year. 
Several  deeds  are  still  extant,' Sjy  which  some  of  the  most  il- 
lustrious families  in  Italy  are  associated*its  citizens  or  'differ- 
ent cities.  Murat,  ib.  p.  165,  &c.  A charter,  by  which  Atto 
de  Macerata  is  adrpitted  as  a citizen  of  Osimo,  A.  D.  1198, 
in  the  Marchi  di  Ancona,  is  still  extant.  In  this  he  stipu- 
lates, that  he  w^l  acknowledge  himself  to  be  a burgess  of  1 
that  community ; that  he  will  yo  the  utmost  of  his  pother 

J f O* 

promote  its  honour'and  welfare  ; that  he  will  obey  its  ma- 
gistrate* : that  he  will  enter  into  no  league  with  its  enemies  ; 
that  he  will  reside  in  the  town  during  two  months  in  every 
year,  or  jpr  a longer  time,  if  required  by  the  magistrates. 
The  community,  oh  the  other  hand,  take  him,  'his  family, 
and  friends,  under  their  protection,  and  engage  to  defend 
him  against  every  enemy.  Fr.  Ant.  Zacharias  hihccLuca 
medii  hEvi.  Aug.  Taur.  1755.  fol.  p.  66.  This  i mivilegp 
was  deemed  so  important,  that  not  only  laymen,  but  ecclesi- 
astics of  the  highest  raijk,  condescended  to  be  adopted  as 
members(  of  the  great  communities,  in  hopes  of  enjoying  the 
safety  and  dignity  which  that  condition  conferred.  Murat, 
ibid.  179.  Before  the  institution  of  communities,  persons 
of  noble  birth  had  no  other  residence  but  their  cables. 
They  kept  their  petty  courts  there  ; and  the  ^.;|ies  werL de- 
serted, having  hardly  any  inhabitants  but  slaves^  pen  ons 
Of  low  condition.  But  in  consequence  of  the  practice  wnich 
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I have-  mentioned,  cities  not  only  became  more  populous,  but 
wore  filled  with  inhabitants  of  better  rank,  and  a custom 
wnich  still  subsists  in  Italy  was  then  introduced,  that  all  fa- 
milies of  distinction  reside  more  constantly  in  the  great 
i towns,  than  is  usual  m other  parts  of  Europe.  As  cities 
.acquired  new  consideration  and  dignity  by  the  accession  of 
such  citizens,  dney  became  more  solicitous  to  preserve  their 
liberty  and  independence.  The  emperors,  as  sovereigns, 
had  anciently  a palace  id.  almost  every  t<jreat  city  of  Italy ; 
when  they  visited  that  country  they  were  accustomed  to  re- 
side in  theso>  palaces,  and  the  troops  which  accompanied 
them  were  quartered  in  the  houses  of  the  citizens.  This 
the  citizens  deemed  both  ignominious  and  dangerous, 
i'hey  could  not  help  considering  it  as  receiving  a master  and 
an  enemy  within  their  walls.  They  laboured  therefore  to 
get  free  of  this  subjection.  ..dome  cities  prevailed  on  the 
emperors  to  engagjthat  oiey  ,'ould  never  enter  their  gates, 
but  take  up  their  residence  without  the  walls  : Chart.  Hen. 

IV.  Murat,  ibid.  p.  24.  Others  obtained  the  Imperial  li- 
cence to  pull  down  the  palace  situated  within  their  liberties, 
on  condition  that  they  built  another  in  the  suburbs  for  the 
occasional  reception  of  the  §mperor.  Chart.  Hen.  IV.  Mu* 
rat.  ibid.  ,-p.  25.  These  various encroachments  of  the  Ita- 
lian cities  alarmed  the  emperors,  and  put  them  on  schemes 
for  re-establishing  the  Imperial  jurisdiction  over  them  on  its  I 

ancient  footing.  Frederic  Barbarossa  engaged  in  this  en- 
terprise with  great  ardour.  The  free  cJies  of  Italy  joined 
together  in  a general  league,  and  stood  on  their  defence  ; 
turn  « natyfa  "icing  contest,  carried  on  with  alternate  success,  a 
solemn  treaty  of  peace  was  concluded  at  Constance,  A.  D. 

1183,  by  which  ail  the  privileges  and  immunities  granted  by 
former  emperors  to  the  principal  cities  in  Italy  were  con- 
firmed and  ratified.  Murat.  Dissert.  XL VIII.  This  treaty 
of  Constance  was  considered  as  such  an  important  article  in 
the  jurisprudence  of  the  middle  ages,  that  it  is  usually  publish- 
ed,jpgether  with  the  Libri  Feudorum  at  the  end  of  the  Cor- 
pus Juris  £’yilis.  The  treaty  secured  privileges  of  great 
imj(ortas^  to  the  confederate  cities,  and  though  it  reserved 
a considerable  degree  of  authority  and  jurisdiction  to  the 
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empire,  yet  the  cities  persevered  with  such  vigour  in  their 
efforts  in  order  to  extend  their  immunities,  and  the  conjunc- 
tures in  which  they  made  them  were  so  favourable,  that,  be- 
fore the  conclusion  of  the  thirteenth  century,  most  of  the 
* great  cities  in  Italy  had  shaken  off  alt;  marks  of  subjection  to( 
the  empire,  and  were  become  independent  sovereign- ’repub^ 
lies.  It  is  not  requisite  that  I should  trace  £ne  various  steps 
by  which  they  advanced  toCthis  high  degree  of  power  so  fa- 
tal to  the  empire,  agd  so  beneficial  k>  the  cause  (pf  liberty  in 
Italy.  Muratori,  with  his  usual  industry,  has  collected  ma- 
ny original  papers  which  illustrate  this  curit-us  and  little 
known  part  of  history.  Murat.  Antiq.  Ital.  Dissert.  L.  See 
also  Jo.  Bapt.  Villanovse  Hist.  Laudis  Pompeii  sive  Lodi, 
in  Grsev.  Thes.  Antiquit.  Ital.  vol.  iii.  p.  888.  ' 

f ' ■ 

& K ‘ C 

Cv  NOTE  XVI.  Sfxt.  fT.  p.  26.  [QJ.  f 

Long  before  the  institution  of  communities  in  France, 
charters  of  immunity  or  franchise  were  granted  to  some 
towns  and  villages  by  the  lords  on  whom  they  depended. 
But  these  are  ve^:v  different  from  such  as  became  common 
in  the  twelfth  and  thirteenth  centuries.  They  did  not  erect 
these  towns  into  corporations ; they  did  not  establish  a mu- 
nicipal government ; they  did  not  grant  them  the  privilege 
of  bearing  arms.  They  contained  nothing  more  than  a ma- 
numission of  the  inhabitants  from  the  yoke  of  servitude  ; an 
exemption  from  certain  services  which  were  oppressive  and 
ignominious ; and  the  establishment  of  a fixed  tax  or  rent 
which  the  citizens  were  to  pay  to  their  lord,  in4placc  m 'liVr- 
positions,  which  he  could  formerly  lay  upon  them  at  Measure. 
Two  charters  of  this  kind  to  two  villages  in  the  county  of 
Rousillon,  one  in  A.  D.^9r4,  the  other  in  A.  D.  1025,  are 
still  extant.  Petr,  de  Marca,  Marca , sive  Limes  Hispani- 
cus,  App.  p.  909.  1038.  Such  concessions,  it  is  probable, 
were  not  unknown  in  other  parts  of  Europe,  and  may  be 
considered  as  a step  toAvards  the  more  extensive  privileges 
conferred  by  Louis  le  Gros,  on  the  towns  w^Jjin  his  f lo- 
mains.  The  communities  in  France  never  aspired  'fcghe  sa  ne 
independence  with  those  in  Italy.  They  acquired  neA-'Vpri- 
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vileges  and  immunities,  but  the  right  of  sovereignty  remain- 
ed fentire  to  the  king  or  baron  within  whose  territories  the 
respective  cities  were  situated,  and  from  whom  they  receive 
the  charter  of  their  freedom.  A great  number  of  these  char- 
ters, granted  both  by  the  kings  of  France,  and  by  their 
great  vassals,  published  by  M.  D’Achery  in  his  Spi- 
celegium,  and  many  are  found  in  the  collection  of  the  Or- 
donnances  des  Rois  de  France.  These  convey  a very  strik- 
ing representation  of  the  wretched  condition  of  cities  pre- 
vious to  the  institution  of  communities,  when  they  were  sub- 
ject to  the  jua'ges  appointed  by  the  superior  lords  of  whom 
they  held,  and  who  had  scarcely  any  other  law  but  their  will. 

Each  concession  in  these  charters  must  be  considered  as  a 

} T) 

grant  of  some  new  privilege  which  <he  people  did  pot  for- 
me^y  enjoy,  and  each  regulation  as  a majhod  of  redressing  > 

some  grievance  under  which  the  inhabitants  of  cities  former- 
ly laboured.  The  charters  of  communities  contain  likewise 
the  first  expedients  employed  for  the  introduction  of  equal 
laws  and  regular  government.  On  both  these  accounts  they 
merit  particular  attention,  and  therefore  instead  of  referring 
my  ^readers  to  the  many  bulky  volumes  ir  ^ which  they  are 
scattered,  I shall  give  theirs  a viey  of  some  of  the  most  im- 
portant at  deles  in  these  charters,  ranged'  under  two  general 
heads.  I.  Such  as  respect  personal  safety.  II.  Such'  as  re* 
spect  the  security  of  property. 

I.  During  that  state  of  turbulence  and  disorder  which  the 
corruption  .of  the  feudal  government  introduced  into  Europe, 
personaflsafety  was  the  first  and  great  object  of  every  indivi- 
dual ; aiid  as  the , great  military  barons  alone  were  able  to 
give  sufficient  protection  to  their  vassals,  this  was  one  great 
source  of  their  power  and  authority.  But,  by  the  institu- 
tion of  communities,  effectual  provision  was  made  for  the 
safety  of  individuals,  independent  of  the  nobles.  For,  1. 

The  fundamental  article  in  every  charter  was,  that  all  the 
members  of  the  community  bound  themselves  by  oath  to  as- 
sist^ defend,' ^nd  stand  by  each  other  against  all  aggressors, 
ana^ha^e^y  should  not  suffer  any  person  to  injure,  distress, 
or  invest  any  of  their  fellow-citizens.  D’Acher.  Spicel.  x. 
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642.  xi.  341,  &c. — 2.  Whoever  resided  in  any  town,  which 
was  made  free,  was  obliged,  under  a severe  penalty,  to*ac- 
cede  to  the  community,  and  to  take  part  in  trie  mutual  de- 
fence of  its  members.  D’Archer.  Spic.  xi.  344. — 3.  The 
communities  had  the  privilege  of  earning  arms  ; of  making! 
war  on  their  private  enemies  ; anjhUf  executing  byVnilitary 
force  any  sentence  which  their  magistrates  pronounced. 
D’Ach.  Spied,  x.  643.  6^.  xi.  343. — 4.  The  practice  of 
making  satisfactiorroby  a pecuniar^  compensation  for  mur- 
der, assault,  or  other  acts  of  violence,  most  inconsistent 
with  the  order  of  society,  and  the  safety  of  individu- 
als, was  abolished  ; and  such  as  committed  these  crimes 
were  punished  capitally,  or  with  rigour  adequate  to  their 
guilt.  ( D’Ach.  xi.  362r  Miraei  Opera  Diplomatica,  i.  292. 
r — 5.  No  member  of  a community  w as  bound  to  justify  or 

defend  himself  by  battle  or  combat  ; but,  if  he  was  .charged 
with  any  crime,  he  could  be  convicted 'only  by  the  evidence 
of  witnesses,  and  the  regular  course  of  legal  proceedings. 
Mineus,  ibid.  D’Ach.  xi.  375.  349.  Ordon.  tom.  iii. 
265. — 6.  If  any  man  suspected  himself  to  be  in  danger  from 
the  malice  or  erpnity  of  another,  upon  his  making  oath  to 
that  effect  before  a magistrate^1  the  person  suspected  wap 
bound  under  a severe  penalty  to  give  security  for' his  peace- 
able behaviour.  D’Ach.  xi.  346.  This  is  the  same  spe- 
cies of  security  which  is  still  known  in  Scodand  under  the 
hame  of  tr, aivburroivs . In  France,  it  was  fiysy  introduced 

among  the  inhabitants  of  communities,  and  having  been 
found  to  contribute  considerably  towards  persqed  safefry^  it 
was  extended  to  all  the  other  members  of  the  society."  "Lstab- 
lissemens  de  St.  Louis,  liv.  i.  cap.  28.  ap.  Du  Ci^ge  Vie 
de  St.  Louis,  p.  15. 

r 

II.  The  provisions  in  the  charters  of  communities  con- 
cerning the  security  of  property,  are  not  less  considerable 
than  those  respecting  personal  safety.  By  the  ancient  law 
of  France,  no  person  could  be  arrested  or  confined  in  pflson 
on  account  of  any  private  debt.  Ordon.  des  RVA  de  FrFice, 
tom.  i.  p.  72.  80.  If  any  person  was  arrested  up'b?'-amr  pre- 
text, but  his  having  been  guilty  of  a capital  crime,  {v  was 
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lawfiff  to  rescue  him  out  of  the  hands  of  the  officers  who  had 
seized  him.  Ordon.  iil.  p.  17.  Freedom  from  arrest,  on  ac- 
count of  del  v seems  likewise  to  have  been  enjoyed  in  other 
countries.  Gudenus  Sylloge  Diplom.  473.  In  society, 
i while  it  remained  in  >fs  rudest  and  most  simple  form,  debt 
seems  to  have  been  considered  as  an  obligation  merely  per- 
sonal. MenPrffid  made  some  progress  towards  refinement, 
before  creditors  acquired  a rigL;  of  seizing  the  property  of 
their  debtors  in  order  t recover  payment.  The  expedients' 
for  this  purpose  were  all  introduced  originally  in  communi- 
ties, and  we  can  trace  the  gradual  progress  of  them.  1.  The 
simplest  and  most  obvious  species  of  security  was,  that  the 
person  who  sold  any  commodity  should  receive  a pledge 
from  him  who  bought  it,  which  he  restored  upon  receiving 
payment.  Of  this  custom  there  are  vestiges  in  several  char- 
tc'h  of  community.  D’Ach.  ix.  185.  xi!  377. — 2.  When  no 
pledgv’Hvas  given,  "nd  th'Jdeb  >r  became  refractory  or  insol- 
vent, the  creditor  was  allowed  to  seize  his  effects  with  a 
strong  hand,  and  by  his  private  authority ; the  citizens  of 
Paris  are  warranted  by  the  royal  mandate,  “ ut  ubicumque, 
et  quocumque  modo  poterunt,  tantum  capiant,  unde  pecuni- 
ar.' sibi  debitam  integre  & plenarie  habeai.  & inde  sibi  invi- 
’cem  adjutores  existant.”  Srdonf  &c.  ^m.  i.  p.  6.  This 
rude  practice,  suitable  only  to  the  violence  of  that  which  has 
been  called  a state  of  nature,  was  tolerated  longer  than  one 
can  conceive  to  be  possible  in  any  society  where  laws  and  or- 
der were  at  all  known.  The  ordonamp  authori:  ing  it  was 
issued  A.  D.  1134;  and  that  which  corrects  the  law,  and 
A ’V.pS4.F->ditors  from  seizing  the  effects  of  their  debtors, 
unless  by  a warrant  from  a magistrate,  and  under  his  inspec- 
tion, was  not  published  until  the  year  1351.  Ordon.  tom.  ii.  p. 
438.  It  is  probable,  however,  that  men  were  taught  by  ob- 
serving the  disorders  which  the  former  mode  of  proceeding 
occasioned,  to  correct  it  in  practice  long  before  a remedy 
was  provided  by  a law  to  that  effect.  Eveiy  discerning 
reader  will  apply  this  observation  to  many  other  customs  and 
pr;njtices  which  I have  mentioned.  New  customs  are  not 
ahyays  to-*  i ascribed  to  the  laws  which  authorize  them. 
tA  se_l2tatutes  only  give  a legal  sanction  to  such  things  as 
yoL.  i.  2f 
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the  experience  of  mankind  has  previously  found  to  be  proper 
ancl  beneficial. — 3.  As  soon, as  the  interposition  of  the  ma- 
gistrate became  requisite,  regular  provision  wasvnade  for  at- 
taching or  distraining  the  moveable  effects  of  a debtor ; and 
if  his  moveables  were  not  sufficient  tp  discharge  the  debt, 
his  immoveable  property,  or  estate  upland,  was  liable^to  the 
same  distress,  and  was  sold  for  the  benefit  Li  his  creditor. 
D’Ach.  ix.  p.  184,  185.  xi.  Ip.  348.  380.  As  this  regulation 
afforded  the  most  cgjnplete  security  to  the  creditor,  it  was 
considered  as  so  severe,  that  humanity  pointed  out  several 
limitations  in  the  execution  of  it.  Creditors  vyrere  prohibit- 
ed from  seizing  the  wearing  apparel  of  their  debtors,  their 
beds,  the  door  of  their  house,  their  instruments  of  husbandry, 
&c.  D’Ach.  ix.  184.  xi.  3 77.  Upon  the  same  p.inciples^ 
when  the  power  of  distraining  effects  became  more  general, 
the  horse  and  arms  of  a gekdeman  could  not  be  seized. 
Ij’Ach.  ix.  185.  As  hunting  wa^'the  fi  /ourite  amusement 
of  martial  nobles,  the  emperor  Ludovi'eus  Pius  prohibited  the 
seizing  of  a hawk  on  account  of  any  composition  or  debt. 
Capitul.  lib.  iv.  § 21.  But  if  the  debtor  had  no  other  move- 
ables, even  these  privileged  articles  might  be  seized. — 
4.  In  order  to  reiiJer  the  security  of  property  complete  with-’ 
in  a community,  eu.  ry  pel  son  who  was  admitted  a member* 
of  it,  vyas  obliged  to  buy  or  build  a house,  or  to  purchase 
lands  within  its  precincts,  or  at  least  to  bring  into  the  town  a 
considerable  portion  of  his  moveables,  per  quce  justiciari  pos- 
sit , si  qurtl  forte  infirm  querclce  evenerit.  D’Ach.  xi.  326. 
Ordon.  i.  367.  Libertates  S.  Georgii  de  Esperanchia.  Hist, 
de  Dauphine,  tom.  i.  p.  26. — 5.  That  security  v. 

perfect  as  possible,  in  some  towns  the  members  of  tfr2  com- 
munity seem  to  have  been  bound  for  each  other.  D’Ach. 
x.  '644. — 6.  All  questions  with  respect  to  property  were 
tried  within  the  community,  by  magistrates  and  judges  whom 
the  citizens  elected  or  appointed.  Their  decisions  were 
metre  equal  and  fixed  than  the  sentences  which  depended  on 
the  capricious  and  arbitrary  will  of  a baron,  who  thought  him- 
self superior  to  all  lews.  D’Ach.  x.  644.  646.  xi.  3446  & 
passim.  Ordon.  iii.  2G4. — 7.  No  member  of  l^'mmul  ;ty 
could  be  burdened  by  any  arbitrary  tax ; for  the  st  ’pjior 
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lord,  who  granted  the  charter  of  community,  accepted  of  a 
fixed  census  x>r  duty  in  lieu  of’  all  demands.  Ordon.  tom. 
iii.  204.  Libertates  de  Calma.  Hist,  de  Dauphine,  tom.  i. 
p.  19.  Libert.  S.  Georgii  de  Esperanchia,  ibid.  p.  26. 
Nor  could  the  members  of  a community  be  distressed  by  an 
unequal  imprytyion  of\he  sum  to  be  levied  on  the  commu- 
nity. • Regulations  are  insertecHn  the  charters  of  some  com- 
munities, concerning  the  method  of  determining  the  quota 
of  any  tax  to  be  levied  on  each  inhabitsLit.  D’Ach.  xi.  350. 
365.  St.  Louis  published  an  ordonance  concerning  this 
matter  which  extended  to  all  the  communities.  Ordon. 
tom.  i.  186.  These  regulations  are  extremely  favourable  to 
^iberty,  qs  they  vest  the  power  of  proportioning  the  taxes  in 
a certain  number  of  citizens  chosey  out  of  each  parish,  who 
vgtye  bound  by  solemn  oath  to  decide  acyprding  to  justice. — 
That^he  more  perfect  ^ecurity  of  property  was  one  great 
object  of  those  who  instituted  communities,  we  learn,  not 
only  from  the  nature  of  the  thing,  but  from  the  express 
words  of  seyeral  charters,  of  which  I shall  only  mention  that 
granted  by  Alienor  Queen  of  England  and  Duchess  of 
> Ctyienne,  to  the  community  of  Poitiers,  “at  sua  propria  me- 
j,  lius  rjefendere  possint,  Sco.magis  integre  custodire.”  Du 
Cange  yoc.  communia , vol.  ii.  p.  863. — dhch  ai'e  some  of  the 
capital  regulations  established  in  communities  drying  the 
twelfth  and  thirteenth  centuries.  These  may  be  considered 
as  the  first  expedients  for  the  re-establishment  of  law  and 
order,  and  contributed  greatly  to  introduce  regular  govem- 
. ment  amojjg  all  the  members  of  society.  As  soon  as  com- 
munities were  instituted,  high  sentiments  of  liberty  began  to 
manifest  themselves.  When  Humbert  lord  of  Beaujeau, 
upon  granting  a charter  of  community  to  the  town  of  Belle- 
ville, exacted  of  the  inhabitants  ap  ,oath  of  fidelity  to  himself 
and  successors,  they  stipulated,  on  their  part,  that  he  should 
swear  to  maintain  their  franchises  and  liberties  ; and,  for  their 
greater  security,  they  obliged  him  to  bring  twenty  gentle- 
n jjn  to  take  the  same  oath,  and  to  be  bound  together  with 
h In.  D’  jtyh.  ix.  183.  In  the  same  manner  the  lord  of 
IS  vjrie/T  m Dauphine  produced  a certain  number  of  persons 
as°F;S  sureties  for  the  observation  of  the  articles  contained 
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in  the  charter  of  community  to  that  town.  These  were 
bound  to  surrender  themselves  prisoners  to  the  inhabitant 
of  Moriens,  if  their  liege  lord  should  violate  any  of  their 
franchises,  and  they  promised  to  remain  in  custody  until  he 
should  grant  the  members  of  the  comihunity  redress.  Hist, 
de  Dauphine,  tom.  i.  p.  17.  If  ttv/ftiayor  chief  ^magis- 
trate of  a town  did  any  injuiy  to  a citizen,  he  was  obliged 
to  give  security  for  his  appearance  in  judgment,  in  the  same 
manner  as  a privatetperson ; and  if'^cast,  was  li  cble  to  the 
same  penalty.  D’Ach.  ix.  183.  These  are  ideas  of  equa- 
lity uncommon  in  the  feudal  times.  Commuri?ties  were  so 
favourable  to  freedom,  that  they  were  distinguished  by  the 
name  of  Libertates.  Du  Cange,  vol.  ii.  p.  863.  They  were^ 
at  first  extremely  odiousoto  the  nobles,  who  foresaw  what  a 
check  they  must  yyove  to  their  power  and  dominatiqp. 
Guibert  Abbot  of  Nogent  calls  thpm  execrable  inventions, 
by  which,  contrary  to  law  andjustice,  slaves  withdrew  them- 
selves from  that  obedience  which  they  owed  to  their  mas- 
ters. Du  Cange,  ibid.  862.  The  zeal  with  which  some  of 
the  nobles  and  powerful  ecclesiastics  opposed  the  establish- 
ment of  communi^es,  and  endeavoured  to  circumscribe  thejr 
privileges,  was  extraordinary.  A striking  instance  of  this  „ 
occurs  in  the  contest^  between  the  archbishop  of  Heims  and 
the  inhabitants  of  that  community.  It  was  the  chief  busi- 
ness of  every  archbishop,  during  a considerable  time,  to 
abridge  tlm  rights  and  jurisdiction  of  the  conynu^ity ; and 
the  great  object  of  the  citizens,  especially  when  the  see  was 
vacant,  to  maintain,  to  recover,  and  to  extend  thy^ynwn^  hi~ 
risdiction.  Histoire  civile  & politique  de  la  Ville  de  i^eims, 
par  M.  Anquetil,  tom.  i.  p.  287,  &c. 


The  observations  whic1',  I have  made  concerning  the  low 
state  of  cities,  and  the  condition  of  their  inhabitants,  are 
confirmed  by  innumerable  passages  in  the  historians  and  laws 
of  the  middle  ages.  It  is  not  improbable,  however,  that 
some  cities  of  the  first  order  were  in  a better  state,  and  i Ji- 
joyed  a superior  degree  of  libertv.  Under  the^oman  jT- 
vernment,  the  municipal  government  established  '*'-=>  citjk 
was  extremely  favourable  to  liberty.  The  jurisdictic  tyof 
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the  senate  in  each  corporation,  and  the  privileges  of  the  ci- 
tizens, were  ^oth  extensive.  There  is  reason  to  believe, 
that  some  of  the  greater  cities  which  escaped  the  destruc- 
tive rage  of  the  barbarous  nations,  still  retained  their  ancient 
1 form  of  government,  rat  least  in  a great  measure.  They 
were  governed  )by  a cotuicil  of  citizens,  and  by  magistrates 
whom  they  themselves  elected.  ^ Very  strong  presumptions 
in  favour  of  this  opinion  are  produced  by  M.  l’Abbe  De 
Bos,  Hist.  Crit.  de  la  Mon.  Franc,  tom.G  p.  18,  &c.  tom.  ii. 
p.  534.  edit.  1742.  It  appears  from  some  of  the  charters  of 
community  to  cities,  granted  in  the  twelfth  and  thirteenth 
centuries,  that  these  only  confirm  the  privileges  possessed 
h-Y  the  inhabitants  previous  to  the  establishment  of  the  com- 
munity. D’Acher.  Spiceleg.  vol.  xL  p.  345.  Other  cities 
cl?iyied  their  privileges,  as  living  pospssed  them  with- 
out interruption  from  th<^,  times  of  the  Romans.  Hist, 
Crit.  de  la  Mon.  Franc,  tom.  ii.  p.  333.  But  fhe  num- 
ber of  cities  which  enjoyed  such  immunities  was  so  small,  as 
hardly  in  any  degree  to  diminish  the  forcer  of  my  conclusions 
in  the  text. 

J £s  ___  Je> 

it  ' NOTE  XVII.  ;>ect.T.  p.  36.  [R]. 


Having  given  a full  account  of  the  establishment  asuvell  as 
effects  of  communities  in  Italy  and  France,  it  will  be  neces- 
sary to  inqqiregwith  some  attention  into  the  progress,  of  cities 
and  of  municipal  government  in  Germany.  The  ancient 
0‘a’-TY^r-  no  cities.  Even  in  their  hamlets  or  villages 

' — f£cnp ' . . . ° 

they  didj  not  build  their  houses  contiguous  to  each  other. 
Tacit,  de  Mor.  Germ.  cap.  16.  They  considered  it  as  a 
badge  of  servitude  to  be  obliged  to  dwell  in  a city  surround- 
ed with  walls.  When  one  of  their ) ribes  had  shaken  off  the 
Roman  yoke,  their  countrymen  required  of  them,  as  an  evi- 
dence of  their  having  recovered  liberty,  to  demolish  the 
walls  of  a town  which  the  Romans  had  built  in  their  country. 
Evi  U the  fiercest  animals,  said  they,  lose  their  spirit  and 
coujjtge  wb  7^  they  are  confined.  Tacit.  Histor.  lib.  iv.  c. 
64.  Romans  built  several  cities  of  note  on  the  banks 

/ ofth^dhine.  But  in  all  the  vast  countries  from  that  river 
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to  the  coasts  of  the  Baltic,  there  was  hardly  one  city  pre- 
vious to  the  ninth  century1'  of  the  Christian  sera.  Confjn- 
gius  Exercitatio  de  Urbibus  Germanise,  Oper.  vol.  i.  § 25. 
27.  31,  &c.  Heineccius  differs  from  Conringius  with  re- 
spect to  this.  But  even,  after  allow  dig  to  his  arguments  and 
authorities  their  utmost  force,  the^1  prove  ^ily,  tliat  there 
were  a few  places  in  those  extensive  regions  on  which  some 
historians  have  bestowed  the  name  of  towns.  Elem.  'Jur. 
German,  lib.  i.  § 1®2.  Under  Charlemagne,  and  the  Em- 
perors of  his  family,  as  the  political  state  of  Germany  began 
to  improve,  several  cities  were  founded,  and  men  became 
accustomed  to  associate  and  to  live  together  in  one  place. 
Charlemagne  founded  two  archbishoprics  and  nine  bishoprics 
in  the  most  considerable  towns  of  Germany.  Aub.  Miraei 
Opera  Diplomatic^  vol.  i.  p.  16.  His  successors  increased 
,*he  number  of  these  ; and  as  bishopj  fixed  their  residep^.e  in  the 
chief  town  of  their  diocese,  and  performed  religious  func- 
tions there,  that  induced  many  people  to  settle  in  them. 
Conring.  ibid.  § 48"’  But  Henry,  surnamedthe  Fowler,  who 
began  his  reign  A.  D.  920,  must  be  considered  as  the  great 
founder  of  cities  jp  Germany.  The  empire  was  at  that  time 
infested  by  the  incursions(  .of  the7.  Hungarians  and  othyr  bar-, 
barous  people.  In-order  to  oppose  them,  Henry  encouarged 
his  suf^ects  to  settle  in  cities,  which  he  surrounded  with 
■walls  strengthened  by  towers.  He  enjoined  or  persuaded  a 
certain  proportion  of  the  nobility  to  fix  their  residence  in  the 
towns,  and  thus  rendered  tile  condition  of  citizens  more  ho- 
nourable than  it  had  been  formerly.  Wittikindus  AnnaL  , 
lib.  i.  ap.  Conring.  § 82.  From  this  period  the  mlTnDer  of 
cities  continued  to  increase,  and  they  became  more  populous 
and  more  wealthy.  But  cities  in  Germany  were  still  desti- 
tute of  municipal  liberty-, or  jurisdiction.  Such  of  them  as 
were  situated  in  the  Imperial  demesnes,  were  subject  to  the 
Emperors.  Their  Canutes,  Missi,  and  other  judges  presid- 
ed in  them,  and  dispensed  justice.  Towns  situated  on  the 
estate  of  a baron,  were  part  of  his  fief,  and  he  or  his  oftjers 
exercised  a similar  jurisdiction  in  them.  Conn  ibid.i  73, 
74.  Heinec.  Elem.  Jur.  Germ.  lib.  i.  § 104.  <;Tie  jier- 
mans  borrowed  the  institution  of  communities  from  t,  \ Ita- 
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lians.  Enipschildius  Tractatus  Politico-Histor.  Jurid.  de  Ci- 
vitrtum  ImperiaHum  Juiibus,  vol-,i.  lib  i.  cap.  5.  N°  23.  Fre- 
deric Barbaro:  « was  the  first  Emperor  who,  from  the  same 
political  consideration  that  influenced  Louis  le  Gros,  multi- 
plied communities  in  or^er  to  abridge  the  power  of  the  no- 
bles. Pfeffel  Abrege  de  l’Histoire  & du  Droit  Publique 
d’Allemagne,  p.  297.  From  the  reign  of  Henry  the 
Fowler,  .to  the  time  when  the  G.rman  cities  acquired  full 
possession  of  their  imm  nities,  various  circumstances  con- 
tributed to  their  increase.  The  establishment  of  bishoprics 
(already  mentioned)  and  the  building  of  cathedrals,  naturally 
induced  many  people  to  settle  near  the  chief  place  of  worship. 
It  became  the  custom  to  hold  councils  and  courts  of  judica- 
t >e  of  evsry  kind,  ecclesiastical  as  well  as  civil,  in  cities. 
In  the  , eleventh  century,  many  slaves  were  enfranchised, 
the  greater  part  of  whom  settled  in  citiet?  Several  mines 
were  di.  Covered  and  jwrou  jht  i^  different  provinces,  which1' 
drew  together  such  a concourse  of  people,  as  gave  rise  to 
several  cities,  and  increased  the  number  of  inhabitants  in 
others.  Coming.  § 105.  The  cities  begin  in  the  thirteenth 
, century  to  form  leagues  for  their  mutual  defence,  and  for 
rip  tssing  the  disorders  occasioned  by  '3e  private  wars 
Anong  the  barons,  as  well  as  by  tl  eir  exactions.  This  ren- 
dered the'  condition  of  the  inhabitants  of  cities  more  secure 
than  that  of  any  other  order  of  men,  and  allured  nl&ny  to 
become  members  of  their  communities.  Coming.  § 94. 
There  weroinhabitants  of  three  different  ranks  in  "he  towns 
of  Germany  : the  nobles,  or  familise  ; the  citizens,  or  liberi  ; 
ar  1 <J-  who  were  slaves,  or  homines  proprii.  Knip- 

schild.  li’:?  ii.  cap.  29.  N°  13.  Henry  V.  who  began  his  reign 
A.  D.  1106,  enfranchised  the  slaves  who  were  artisans  or 
inhabitants  in  several  towns,  and  gave  them  the  rank  of  ci- 
tizens or  liberi.  Pfeffel,  p.  254.  "*>  Knipsch.  lib.  2.  c.  29. 
N°  113.  119.  Though  the  cities  in  Germany  did  not  ac- 
quire liberty  so  early  as  those  in  France,  they  extended  their 
privileges  much  farther.  All  the  Imperial  and  free  cities, 
the  Limber  of  which  is  considerable,  acquired  the  full  right 
ofb  jng  ir  °ediate  ; by  which  term,  in  the  German  juris- 
pruc  /\ve  are  to  understand,  that  they  are  subject  to  the 

1 


) 


PROOFS  AND  ILLUSTRATIONS. 


O r 


empire  alone,  and  possess  within  their  own  precincts  all  the 
rights  of  complete  and  independent  sovereignty.  The  va- 
rious privileges  of  the  Imperial  cities,  the  g~eat  guardians 
of  the  Germanic  liberties,  are  enumerated  by  Knipschild. 
lib.  ii.  The  most  important  articles  are  generally  known, 
and  it  would  be  improper  to  enter  into  any  disquisition  con- 
ceming  minute  particulars.  * 'v 

.C  <-  ’ c 

NOTE  , XVIII.  Sect,  I.  p*  27.  [S]. 


The  Spanish  historians  are  almost  entirely  silent  concern- 
ing the  origin  and  progress  of  communities  in"that  kingdom  ; 
so  that  I cannot  fix,  with  any  degree  of  certainty,  the  time 
and  manner  of  their  first  introduction  there.  It  appea  s, 
howeve  r,  from  Mariana,  vol.  ii.  p.  221.  fol.  Hagss,  1736,  that 
in  the  year  1350,  lighteen  c:ties  had  obtained  a seat  ir*he 
'-Cortes  of  Castile.  From  tKe  account,  which  will  Ae  given 
of  their  ;onstitution  and  pretension  , Sect.  III.  of  this  vo. 


lume,  it  appears  that  their  privileges  and  form  of  government 
were  the  same  with  those  of  the  other  feudal  corporations  > 
and  this,  as  well  as  the  perfect  similarity  of  political  institu-( 
tions  and  transa  ions  in  all  the  feudal  kingdoms,  may  ’ead 
us  to  conclude,  tltajt  com  munities  were  introduced  there  i 
the  same  manner,  and  probably  about  the  same  time,  as  in 
the  otlier  nations  of  Europe.  In  Aragon,  as  I shall  have  oc- 
casion to  observe  in  a subsequent  note,  cities  seem  eail}'  to 


have  acquired  extensive  immunities,  together  with  a share 
in  the  legislature.  In  the  year  1118,  the  citizens  of  Saragos- 
sa had  not  only  attained  political  liberty,  but  de- 

clared to  be  of  equal  rank  with  the  nobles  of  the  second  class  ; 
and  many  other  immunities,  unknown  to  persons  in  their 
rank  of  life  in  other  parts  of  Europe,  were  conferred  upon 
them.  Zurita  Annaled  de  Aragon,  tom.  i.  p.  44.  In  Eng- 
land, the  establishment  of  communities  or  corporations  was 
posterior  to  the  Conquest,  The  practice  was  borrowed  from 
France,  and  the  privileges  granted  by  the  crown  were  per- 
fectly similar  to  thc^se  which  I have  enumerated.  B1  fs,  as 

this  part  of  history  is  well  known  to  most  of  *.  readr»s,  I 
shall,  without  entering  into  any  critical  or  minute ?^^w~iion. 
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refer  them  to  authors  who  have  fully  illustrated  this  interest- 
ing point  in  die  English  history.  Brady’s  Treatise  of  Bo- 
roughs. Madox  Firma  Burgi,  cap.  i.  sect.  ix.  Hume’s  His- 
tory of  England,  vol.  i.  append,  i.  and  ii.  It  is  not  impro- 
bable  that  some  of  the”1  towns  in  England  were  formed  into 
corporations  jnder  the^tSaxon  Kings,  and  that  the  charters 
granted  by  the  Kings  of  the  Norman  race  were  not  charters 
of  enfranchisement  from  a state  of  slavery,  but  a confirma- 
tion of  privileges  which  they  already  enjoyed.  See  Lord 
Lyttelton’s  History  of  Henry  II.  vol.  ii.  p.  317.  The  Eng- 
lish cities,  however,  were  very  inconsiderable  in  the  twelfth 
' . century.  A clear  proof  of  this  occurs  in  the  history  to  which 
T last  referred.  Fitzstephen,  a contemporary  author,  gives 
a description  of  the  city  of  London  ‘si  the  reign  of  Henry  II. 
a i the  terms  in  which  he  speaks  of  its  trade,  its  wealdi,  and 
the  sp’yndour  of  its  inhabitants,  would  suggest  no  inadequg^e 
idea  of  its  state  at  present,  when  it  is  the  greatest  and  most 
opulent  city  of  Europe.  But  all  ideas  of  grandeur  and 
magnificence  are  merely  comparative  ^ and  every  descrip- 
tion of  them  in  general  terms  is  very  apt  to  deceive.  It  ap- 
pears from  Peter  of  Blois,  archdeacon  of  .London,  who  flou- 
rished in  the  same  reign,  «and  who  had  good  opportunity  of 
being.weil  informed,  that  this  city,  ort  which  Fitzstephen 
gives  such  a pompous  account,  contained  no  more^han  for- 
ty thousand  inhabitants.  Ibid.  315,  316.  The  other  cities 
were  small  in  proportion,  and  were  not  in  a condition  to  ex- 
tort any  extensive  privileges.  ''That  the  constitution  of  the 
bm-nno-fce  ;n  Scotland,  in  many  circumstances,  resembled 
that  o^the  towns  in  France  and  England,  is  manifest  from 
the  Leges  Burgorum,  annexed  to  the  Regiam  Majestatem. 

NOTE  XIX.  Sect.  A.  p.  31.  [T]. 

Soon  after  the  introduction  of  the  third  estate  into  the  na- 
tional council,  the  spirit  of  liberty  which  that  excited  in 
F mce  began  to  produce  conspicuous  effects.  In  several 
p ivinces  rd»  France  the  nobility  and  ubmmunities  formed  as- 
s nath^B,  whereby  they  bound  themselves  to  defend  their 
/ rigor/and  privileges  against  the  formidable  and  arbitrary 

m/vO.L.  I.  2 G 
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proceedings  of  the  King.  The  Count  de  Boulainvilliers  has 
preserved  a copy  of  one  of  these  associations,  <r  dated  in  the 
year  1314,  twelve  years  after  the  admission  ox  the  deputies 
from  towns  into  the  States  General.  Histoire  de  l’ancien 
Gouvernment  de  la  France,  tom.  if.  p.  94.  The  vigour 
with  which  the  people  asserted  and~prepar£fi?>  to  maintain 
their  rights,  obliged  their  sovereigns  to  respect  therm.  Six 
years  after  this  association,  Philip  the  Long  issued  a writ  of 
summons  to  the  core-munity  of  Narbonne,  in  the  following 
terms  : “ Philip,  by  the  grace,  &c.  to  our  well  beloved,  &c. 
As  we  desire  with  all  our  heart,  and  above  all -other  things, 
to  govern  our  kingdom  and  people  in  peace  and  tranquillity, 
by  the  help  of  God  ; and  to  reform  our  said  kingdom  in  so 
far  as  it  stands  in  need  thereof,  for  the  public  good,  and  for 
the  benefit  of  our  subjects,  who  in  times  past  have  been  ag- 
grieved and  oppressed  in  diverse  manners  by  the  malice  of 
sundry  persons,  as  we  have  learned  by  common  report,  as 
well  as  by  the  information  of  good  men  worthy  of  credit,  and 
we  have  determined,,  in  our  council  which  we  have  called  to 
meet  in  our  good  city,  &c.  to  give  redress  to  the  utmost  of 
our  power,  by  all  ways  and  means  possible,  according  to  rea- 
son and  justice,  and  willing  that*  this  should  be  done  with( 
solemnity  and  deliberation  by  the  advice  of  the  prelates,  ba- 
rons, agjl  good  towns  of  our  realm,  and  particularly  of  you, 
and  that  it  should  be  transacted  agreeable  to  the  will  of  God, 
and  for  the  good  of  our  people,  therefore  we  command,”  &c. 
Mably,  Observat.  ih  App.  p.  386.  I shall  allow  these  to 
be  only  the  formal  words  of  a public  and  legal  style  ; but  the 
ideas  are  singular,  and  much  more  liberal  and  emai  gtvi  tban 
one  could  expect  in  that  age.  A popular  monarch  ox  Great- 
Britain  could  hardly  address  himself  to  parliament  in  terms 
more  favourable  to  publi^  liberty.  There  occurs  in  the  his- 
tory of  France  a striking  instance  of  the  progress  which  the 
principles  of  liberty  had  made  in  that  kingdom,  and  of  the 
influence  which  the  deputies  of  towns  had  acquired  in  the 
States  General.  During  the  calamities  in  which  the  war  vrth 
England,  and  the  captivity  of  King  John, had  involved  Fra  3ge, 
the  States  General  made  a bold  effort  to  extend  their Ijem  pjr%- i- 
leges  and  jurisdiction.  The  regulations  established  lylt  the 
States,  held  A.  D.  1355,  concerning  the  mode  of  A ing 


( 


PROOFS  AND  ILLUSTRATIONS. 


219 


taxes,  the  administration  of  which  they  vested  not  in  the 
crown,  but  in  commissioners  appointed  by  the  States ; con- 
cerning the  coming  of  money ; concerning  the  redress  of  the 
grievance  of  purveyance  ; concerning  the  regular  administra- 
h ' J tion  of  justice ; are  nWh  more  suitable  to  the  genius  of  a re- 
publican gov^jment  tn'an  that  of  a feudal  monarchy.  This 
curious  statute  is  published,  Ordon.  tom.  iii.  p.  19.  Such 
as  "have  not  an  opportunity  to  consult  that  large  collection, 
will  find  anjabridgment  of  it  in  Hist,  dc  Trance  par  Viilaret, 
tom.  ix.  p.  130.  or  in  Histoire  de  Boulainv.  tom.  ii.  213. 
The  French  ’ historians  represent  the  bishop  of  Laon,  and 
Marce  Provost  of  the  merchants  of  Paris,  who  had  the  chief 
direction  of  this  assembly,  as  seditious  tribunes,  violent,  in- 
) terested,  ambitious,  and  aiming  at  innovations  subversive  of 
th/^,  constitution  and  government  of  their  ^untry.  That  may 
have  b^en  the  case,  but  these  'men  possessed  the  confidence 
of  the  people  ; and  che  measures  which  they  proposed  as  the 
most  popular  and  acceptable,  as  well  as  most  likely  to  increase 
their  own  influence,  plainly  prove  that  the  spirit  of  liberty 
had  spread  wonderfully,  and  that  the  ideas  which  then  pre- 
vailed in  France  concerning  government  were  extremely  li- 
' jberal.  The  States’ Genera’*  held  at  Paris  A.  D.  1355,  con- 
sisted of  about  eight  hundred  members, THnd  above  one  half 
of  these  were  deputies  from  towns.  M.  Secousse  -Pref.  a 
Ordon.  tom.  iii.  p.  48.  It  appears  that  in  all  the  different 
assemblies  of  the  States,  held  during  the  reign  of  John,  the 
representatives  of  towns  had  gfeat  infld^nce,  and  in  every 
^ respect  the^third  State  was  considered  as  co-ordinate  and 
equal  io  either  of  the  other  two.  Ibid,  passim.  These  spi- 
rited efforts  were  made  in  France  long  before  the  House  of 
Commons  in  England  acquired  any  considerable  influence  in 
the  legislature.  As  the  feudal  system  was  carried  to  its  ut- 
most height  in  France  sooner  than  in  England,  so  it  began 
to  decline  sooner  in  the  former  than  in  the  latter  kingdom.  In 
England,  almost  all  attempts  to  establish  or  to  extend  the 
liberty  of  the  people  have  been  successful ; in  France  they 
havj  proved;,mfortunate.  What  were  Hie  accidental  events, 
or  f^itri,;.  causes,  which  occasioned  this  difference,  it  is  not 
my  ft*  sent  business  to  inquire. 
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NOTE  XX.  Sect.  I.  p.  32.  [U]. 

In  a former  Note,  No.  VIII.  I have  inquired  into  the 
condition  of  that  part  of  the  people  which  was  employed  in 
agriculture  ; and  have  represented  thfe  various  hardships  and  n 
calamities  of  their  situation.  When  chartei^of  liberty  or 
manumission  were  granted  to  such  persons,  they  contained 
four  concessions  corresponding  to  the  four  capital  grievances 
to  which  men  in  a iP.ate  of  servitude  are  subject.  1.  The 
right  of  disposing  of  their  persons  by  sale  or  grant  was  re- 
linquished. 2.  Power  was  given  to  them  of  conveying  their 
property  and  effects  by  will  or  any  other  legal  deed.  Or  if 
they  happened  to  die  intestate,  it  was  provided  that  their 
property  should  go  to  their  lawful  heirs  in  the  same  manner 
( as  the  property  of  ^ther  persons.  3.  The  services  and  taxes 

which  they  owed  to  their  superior  or  liege  lord,  which  were 
formerly  arbitrary  and  imposed  at  pleasure,  are  precisely 
ascertained.  4.  They  are  allowed  the  privilege  of  marrying 
according  to  theif  own  inclination;  formerly  they  could- 
contract  no  marriage  without  their  lord’s  permission,  and 
with  no  person  hut  one  of  his  slaves.  All  these  particulars 
are  found  united  in  the  charter  granted  Habitatoribus  Mon-, 
tis-Britonis,  A.  D.wi37"6.  Hist,  de  Dauphine,  tom.  i.  p.  81. 
Many  circumstances  concurred  with  those  which  I have  men- 
tioned in  the  ?ext  in  procuring  them  deliverance  from  that 
wretched  state.  The  gentle  spirit  of  the  Christian  religion;  the 
doctrines  which  it  leaches,  dbnceming  the  original  equality  of 
mankind ; its  tenets  with  respect  to  the  divine  vovemmenq 
and  the  impartial  eye  with  which  the  Almighty  re^uTusdnen 
of  every  condition,  and  admits  them  to  a participation  of  his 
benefits,  are  all  inconsistent  with  servitude.  But  in  this,  as 
in  many  other  instance^  considerations  of  interest,  and  the 
( maxims  of  false  policy,  led  men  to  a conduct  inconsistent 

-with  their  principles.  They  were  so  sensible,  however,  of 
this  inconsistency,  that  to  set  their  fellow-christians  at  liberty 
from  servitude  was  deemed  an  act  of  piety  highly  mc'ajto- 
rious  and  acceptable°to  heaven.  The  human®, -spirit  oPJthe 
Christian  religion  struggled  long  with  the  maxinth^nd  *I'an- 
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ners  of  the  world,  and  contributed  more  than  any  other  cir- 
cumstance to  .introduce  the  practice  of  manumission.  When 
Pope  Gregortythe  Great,  who  flourished  toward  the  end  of 
s the  sixth  century,  granted  liberty  to  some  of  his  slaves,  he 
) gives  this  reason  for  It : u Cum  Redemptor  noster,  totius 
conditof  natufty,  ad  hc£  propitiatus  humanam  camera  voluerit 
assum,ere,  ut  divinitatis  suae  gratia,  dirempto  (quo  tenebamur 
captivi)'  vinculo,  pristinae  nos  resVitueret  libertati ; salubriter 
agitur,  si  homines,  quos1  ab  initio  liberals  natura  protulit,  et 
jus  gentium  jugo  substituit  servitutis,  in  ea,  qua  nati  fuerant, 
manumittentls  beneficio,  libertati  reddantur.”  Gregor.  Magn. 
ap.  Potgiess.  lib.  iv.  c.  i.  § 3.  Several  laws  or  charters, 
founded  on  reasons  similar  to  this,  are  produced  by  the  same 
author.  'Accordingly,  a great  part  of  the  charters  of  manu- 
rtj^sidn,  previous  to  the  reign  of  Louis  X.  are  grafted  pro 
amorer  Dei,  pro  remedio  animae,  et  pro  mercede  animae. 
Murat/  Antiq.  Itan?  vol.Ci.  p.n849,  850.  Du  Cange  voc. 
manumissio.  The  formality  of  manumission  was  executed 
in  a church,  as  a religious  solemnity.  The  person  to  be  set 
free  was  led  round  the  great  altar  with  a torch  in  his  hand, 

^ J Jie^took  hold  of  the  horns  of  the  altar,  and  there  the  solemn 
’ T y\rqrd=>  conferring  liberty  rre  pronounced^  Du  Cange,  ibid, 
vol.  iv.  p.  467.  I 'shall  transcribe  a pate  of  a charter  of  ma- 
numission granted  A.  D.  1056 ; both  as  it ycontay^s  a full 
account  of  the  ceremonies  used  in  this  form  of  manumis- 
sion, and  as  a specimen  of  the  imperfect  knowledge  of  the 
Latin  tongue  in  that  barbarous ‘hge.  Ifl  is  granted  by  Wifla 
tD  the  widotyi  of  Hugo  the  Duke  and  Marquis,  in  favour  of 
Clanzu  one  of  her  slaves.  “ Et  ideo  nos  Domine  Wille 
indite  cometisse — libera  et  absolvo  te  Cleriza  Alia  Uberto — - 
pro  timore  omnipotentis  Dei,  et  remedio  luminarie  anime 
bone  memorie  quondam  supra  scripto  Domini  Ugo  glorios- 
sissimo,  ut  quando  ilium  Dominus  de  hac  vita  migrare,  jus- 
serit,  pars  iniqua  non  abeat  potestatem  ullam,  sed  anguelus 
Domini  nostri  Jesu  Christi  colocare  dignitur  ilium  inter 
s^yjctos  dilectos  suos  ; et  beatus  Petrus  princips  apostolorum, 
q(r-j  habed^yotestatem  omnium  animafrum  ligandi  et  absol- 
' vodi*  iv  XPS^  a^so^vat  an’m0e  ejus  de  peccatis  sui,  et  aperiad 
illu  janua  paradisi ; pro  eadem  vero  rationi,  in  mano  mite 
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te  Benzo  presbiter,  ut  vadat  tecum  in  ecclesia  sancti  Bartho- 
lomsei  apostoli ; traad  de  tribus  vicibus  circa  altare  ipsius  dc- 
clesiae  cum  csereo  apprehensum  in  manibus  tdis  et  manibus 
suis ; deinde  exite  ambulate  in  via  quadrubio,  ubi  quatuor 
vie  se  deviduntur.  Statimq  ; pro  relnedio  luminaire  anime  f . 
bone  memorie  quondam  supra  script  Domin'  Ugolf)et  ipsi 
presbiter  Benzo  fecit  omnia,  et  dixit,  Ecce  quatuor  vie,  ite 
et  ambulate  in  quacunq ; pattern  tibi  placuerit,  tarn  sic  supra 
scripta  Cleriza,  qmrnosque  tui  heredes,  qui  ab  ac  hora  in 
antea  nati,  vel  procreati  fuerit  utriusq  ; sexus,  &c.”  Murat, 
ibid.  p.  853.  Many  other  charters  might  have  been  select- 
ed, which,  in  point  of  grammar  or  style,  are  in  no  wise  su- 
perior to  this.  Manumission  was  frequently  granted  on 
death-bed  or  by  latter-^ill.  As  the  minds  of  men  are  at 
that  tirife  awakened  to  sentiments  of  humanity  and  jiiefy, 
these  deeds  proceeded  from  f religious  motives,  and  were 
granted  pro  redemptione  aninM , in  order  lb  obtain  acceptance 
with  God.  Du  Cange  ubi  supra,  p.  470.  & voc.  servus , vol.  vi. 
p.  451.  Another  gfethod  of  obtaining  liberty  was  by  enter-  • 
ing  into  holy  orders,  or  taking  the  vow  in  a monastery.  This 
was  permitted  foe  some  time  ; but  so  many  slaves  escaped^ 
by  this  means,  out  of  the  handf  of  thfiif  matters,  that  tfrtn- 
practice  was  afterwards  restrained,  and  at  last  prohibited  by 
the  law?  of  almost  all  the  nations  of  Europe.  Murat,  ibid, 
p.  842.  Conformably  to  the  same  principles,  Princes,  on  the 
birth  of  a son,  or  upon  any  other  agreeable  event,  appointed 
a certain  number  of  Slaves  t6‘  be  enfranchised,  as  a testimo- 
ny of  their  gratitude  to  God  for  that  benefit.  Marci  ilfi^Form. 
lib.  i.  cap.  39.  There  are  several  forms  of  manumission 
published  by  Marculfus,  and  all  of  them  are  founded0 on  re- 
ligious considerations,  in  order  to  procure  the  favour  of  God, 
or  to  obtain  the  forgiveness  of  their  sins.  Lib.  ii.  c.  23. 

33,  34.  edit.  Baluz.  The  same  observation  holds  with  re- 
spect to  the  other  collections  of  Formulae  annexed  to  Mar- 
culfus. As  sentiments  of  religion  induced  some  to  grant 


C 


liberty  to  their  fellow-christians  who  groaned  under  the  ya(  e 
of  servitude ; so  mistaken  ideas  concerning  du<votion  pi  cl 
others  to  relinquish  their  liberty.  When  a person  cTyeiv/*  J 
an  extraordinary  respect  for  the  saint  who  was  the  pati^vT  of 
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any  church  or  monasteiy  in  which  he  was  accustomed  to  attend 
religious  worship,  it  was  not  unusual  among  men  possessed 
with  an  excess  of  superstitious  reverence,  to  give  up  them- 
selves and  their  posterity  to  be  the  slaves  of  the  saint.  Mabil- 
1 Ion  de  Re  Diplomat.  lib.  vi.  632.  The  oblati  or  voluntary 
slaves  ot  chur  ’ags  or  monasteries,  were  very  numerous,  and 
may  be  divided  into  three  different  classes.  The  first  were 
such  as  put  themselves  and  effects  under  the  protection  of  a 
particular  church  or  monastery,  binding  themselves  to  defend 
its  privileges  and  property  against  every  aggressor.  These 
were  prompted  to  do  so  not  merely  by  devotion,  but  in  order 
to  obtain  that  security  which  arose  from  the  protection  of  the 
church.  They  were  rather  vassals  than  slaves,  and  some- 
> times  persons  of  noble  birth  found  it- prudent  to  secnye  the 
prelection  of  the  church  in  th’p  manned  Persons  of  the 
second  "|ass  bound  themselves  to  pay  an  annual  tax  or  quit  > 
rent  out  of  their  estates  +,o  a church  or  monastery.  ^Besides 
this,  they  sometimes  engaged  to  perform  certain  sen-ices. 
They  were  called  censuales.  The  last  ‘fclass  consisted  of 
such  as  actually  renounced  their  liberty,  and  became  slaves 
\ % strict  and  proper  sense  of  the  wc  jl.  These  were 

/>yiniste' tales,  and  enslaved  ffieir  bodies,  as  some  of 
the  charters  bear,  that  they  might  procure  the  liberty  of 
their  souls.  Potgiesserus  de  statu  servorum,  lib.  i.  cSp.  i.  § 
6,  7.  How  zealous  the  clergy  were  to  encourage  the  opin- 
ions which  Jed  J:o  this  practice,  will  appe^q-  from  a ilause  in 
a charter  by  which  one  gives  up  himself  as  a slave  to  a mo- 
'3  nasterv*k ^um  sit  omni  camali  ingenuitate  generosius  ex- 
tremum ^cjoudcumq ; Dei  servitium,  scilicet  quod  terrena 
nobilitas  multos  plerumq ; vitiorum  servos  facit,  servitus 
vero  Christi  nobiles  virtutibas  reddit,  nemo  autern  sani  capi- 
tis virtutibus  vitia  comparaverit,  cla  et  pro  certo  eum  esse 
generosiorem,  qui  se  Dei  serviiio  prabuerit  proniorem. 
Quod  ego  Ragnaldus  intelligens,  &c.”  Another  charter  i3 
expressed  in  the  following  words  : “ Eligens  magis  esse  ser- 
vus  Dei  quam  libertus  steculi,  firmiter  credens  8c  sciens, 
quoc  servire  Deo,  regnare  est,  summaque  ingenuitas  sit  in 
qua  l cpmparabatur  Christi,  8cc.”  Du  Cange,  voc. 

eblatw  vol.  iv.  p.  1286,  1287.  Great,  however,  as  the 
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power  of  religion  was,  it  does  not  appear,  that  the  enfran- 
chisement of  slaves  was  a frequent  practice  while  the  feudai 
system  preserved  its  vigour.  On  the  contrary,  there  were  a 
laws  which  set  bounds  to  it  as  detrimental  to  society.  Potgi.  # 
lib.  iv.  c.  2.  § 6.  The  inferior  order  of  men  owed,  the  re- 
covery of  their  liberty  to  the  decline  of  th<&  aristocratical 
policy,  which  lodged  the  ir  ost  extensive  power  in  the  hands 
of  a few  members  of  the  society,  and  depressed  all  the  rest. 
When  Louis  X.  issued  his  ordonance,  several  slaves  had 
been  so  long  accustomed  to  servitude, and  their  minds  were  so 
much  debased  by  that  unhappy  situation,  that  they  refused 
to  accept  of  the  liberty  which  was  olFered  them.  D’Ach. 
Spicel.  vol.  xi.  p.  387.  Long  after  the  reign  of,- Louis  7. 
several  of  the  French  nobility  continued  to  assert  tljeir  an- 
cient dominion  oftr  their  si  ves.  It  appears  from  an  r lo- 
rnance  of  the  famous  Bertraiy1  de  (rniesclin  Constable  c France, 
that  thd  custom  of  enfranchising  th'em  was  considered  as  a 
pernicious  innovation.  Morice  Mem.  pour  servir  des 
preuves  a l’Hist.  cte  Bret.  tom.  ii.  p.  100.  In  some  instances, 
when  the  prsedial  slaves  were  declared  to  be  freemen,  they 
were  still  bouncTto  perform  certain  sendees  to  their  ar  den4- 
masters;  and  were  kept  in  a state  different  from 
subjects,  being  restricted  either  from  purchasing  land,  or 
becoming  members  of  a community  within  the  precincts  of 
the  manor  to  which  they  formerly  belonged.  Martene  & 
Durandi  Thesaur  _ Anecdot.  vol.  i.  p.  914.  ljTh.is,  however, 
seems  not  to  have  been  common. — There  is  no  general  law 
for  the  manumission  of  slaves  in  the  Statute-In.''1'  of  Eng'*  ( 


land,  similar  to  that  which  has  been  quoted  from  4he  Ordo- 
nances  of  the  Kings  of  France.  Though  the  genius  of  the 
English  constitution  seems  early  to  have  favoured  personal 
liberty,  personal  servitude,  nevertheless,  continued  long  in 
England  in  some  particular  places.  In  the  year  1514,  we  find 
a charter  of  Henry  VIII.  enfranchising  two  slaves  belonging 
to  one  of  his  manors.  Rym.  Feeder,  vol.  xiii.  p.  470.  As  a 
late  as  the  year  1574,  there  is  a commission  from  Que  i Eli- 
zabeth with  respect  to  the  manumission  of  certain  bo  Imen 
belonging  to  her.  Rymer,  in  Observat.  on  tn  c cUte^ 

&c.  p.  251.  \ \ 
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NOTE  XXI. 


Sect.  I.  p.  37.  [X]. 


There  is  no  custom  in  the  middle  ages  more  singular 
than  that  of  private  VPar.  It  is  a right  of  so  great  impor- 
tance, hnd  prevailed  ’Sti  universally,  that  the  regulations  con- 
cerning it  occupy  a considerable  place  in  the  system  of  laws 
during’the  middle  ages.  M.  de*  Montesquieu,  who  has  un- 
ravelled sc  many  intricate  points  in  feudal  jurisprudence,  and. 
thrown  light  on  so  many  customs  formerly  obscure  and  un- 
intelligible, was  not  led  by  his  subject  to  consider  this.  I 
shall  therefore  give  a more  minute  account  of  the  customs 
and  regulations  which  directed  a practice  so  contrary  to  the 
present  uleas  of  civilized  nations  concerning  government  and 
ordei.  1.  Among  the  ancient  Germans,  as  well  as  other 
nations  in  a similar  state  of  Society,  the  right  of  avenging 
injuries  was  a privdfe  anclJ  perSSnal  right  exercised  by  force 
of  arms,  without  any  reference  to  an  umpire,  or  any  appeal 
to  a magistrate  for  decision.  The  clearest  proofs  of  this 
were  produced,  Note  VI. — 2.  This  practice  subsisted 

among  the  barbarous  nations  after  their  settlement  in  the 
provinces  of  the  E’mp>ire  v<hich  they  conquered ; and  as  the 
causes  of  dissention  among  them  mmciplied,  their  family 
feuds  and  private  wars  became  more  frequent.  Rroofs  of 
this  occur  in  their  early  historians.  Greg.  Turon.  Hist, 
lib.  vii.  c.  2.  lib.  viii.  c.  18.  lib.  x.  c.  27.  and  likewise  in 
the  codes' of  their  laws.  It  wills  not  only  allowable  for  the 
relations  to  avenge  the  injuries  of  their  family,  but  it  was  in- 
cumb£i?POfi  them.  Thus  by  the  laws  of  the  Angli  and  We- 
rini,  afe  quemcunque  hereditas  terras  pervenerit,  ad  ilium 
vestis  bellica  id  est  lorica  & ultio  proximi,  et  solatio  leudis, 
debet  pertinere,  tit.  vi.  § 5.  ap.  Lindenbr.  Leg.  Saliq.  tit. 
63.  Leg.  Longob.  lib.  ii.  tit.  14.  § 10. — 3.  None  but 
gendemen,  or  persons  of  noble  birth,  had  the  right  of  pri- 
vate war.  All  disputes  between  slaves,  villani,  the  inhabit- 
ant of  towns,  and  freemen  of  inferior  condition,  were  de- 
ck d in  the  courts  of  justice.  All  disputes  between  gen- 
th ' hen  '"  itt  persons  of  inferior  rank  were  terminated  in  the 
sari,  ^manner.  The  right  of  private  war  supposed  nobility 
of  k th,  and  equality  of  rank  in  both  the  contending  parties. 
/ol.  x.  2 H 
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Beaumanoir  Coustumes  de  Beauv.  ck'.  lix.  p.  300.  Or  dor. 
des  Rois  de  France,  tom.  ii.  395.  § xvii.  5pS.  § xv. 

The  dignified  ecclesiastics  likewise  claimed  and  exercised  \ 

* the  right  of  private  war ; but  as  it  waf-  not  altogether  decent^  ^ 
for  them  to  prosecute  quarrels  in  person,  advocati  or  Vf  dameSy 
were  chosen  by  the  several  monasteries  <^nu  bishoprics. 
These  were  commonly  me  a of  high  rank  and  reputation, 
who  became  the  projectors  of  the  churches  and  convents  by 
which  they  were  elected  ; espoused  their  quarrels,  and  fought 
their  batdes  ; armis  | omnia  quae  erant  ecclesise  viriliter 
defendebant,  et  vigilanter  protegebant.  Brussel  Usage  des 
Fiefs,  tom.  i.  p.  f44.  Du  Cange,  voc.  advocatus . On 
many  occasions,*  the  martjal  ideas  to  which  ecclesiastics  of. 
noble  bi  th  were  accustomed,  made  them  forget  the  pacific 
spirit  of  their  profession,  and  lcvl  them  into  the  field  in  per  ii 
aV  the  head  of  their  vassals,  (*  flairma,  fsrro,  caede,  C bsses- 
siones  eedesiarum  praelati  defendebaif/.”  Guido  Abbas  ap. 

Du  Cange,  ib.  p.  179. — 4.  It  was  not  every  injury  or  tres- 
pass that  gave  a gentleman  a title  to  make  war  upon  his  ad- 
versary. Atrqcious  acts  of  violence,  insults  and  affronts  , 
publicly  cemmittdt  were  legal,  and  permitted  motives  "of  f 
taking  arms  against  the  authors  of  themn  Such  entries' 
are  now  punished  capitally  in  civilized  nations,  at  that  time 
justified  private  hostilities.  Beauman.  ch.  lix.  Du  Cange 
Dissert,  xxix.  sur  Joinville,  p.  331.  But  though  the  aveng- 
ing of  injuries  was  (..he  only.  motive  that  could  legally  au* 
thorize  a private  war,  yet  disputes  concerning  civil  property 
often  gave  rise  to  hostilities  and  were  terrain#*!  ’ ’ j die  * 
sword.  Du  Cange  Dissert,  p.  332. — 5.  All  perst  As  pre- 
sent when  any  quarrel  arose,  or  any  act  of  violence  was 
committed,  were  included  in  the  War  which  it  occasioned  ; 
for  it  was  supposed  to  be'  impossible  for  any  man  in  such  a 
situation  to  remain  neuter,  without  taking  side  with  one  or 
other  of  the  contending  parties.  Beauman.  p.  300. — 6.  All 
the  kindred  of  the  two  principals  in  the  war  were  included  in  1 
it,  and  obliged  to  esp«<use  the  quarrel  of  the  chieftain  \ 'th 
whom  they  were  connected.  Du  Cange,  ibid.  3P%  y Hs 
was  founded  on  the  maxim  of  the  ancient  Germans,  . J ci-  » 

pere  tam  inimicitias,  seu  patris,  seu  propinqui,  quam  uci-  * 
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tias,  necesse  est a .maxim  .natural  to  all  rude  nations, 
among  which,  the  form  of  society,  and  political  union, 
strengthen  such  a sentiment.  This  obligation  was  enforced 
by  legal  authority.  If  a person  refused  to  take  part  in  the 
quarrel,  of  his  kinsman,  and  to  aid  him  against  his  adversary, 
he  was  deeSfe^  to  have  renounced  all  the  rights  and  privi- 
leges ’of  kindredship,  and  becaiyp  incapable  of  succeeding  to 
any  of  his  relations,  or  of  deriving  any^benefit  from  any  ci- 
vil right  or  property  belonging  to  them.  Du  Cange  Dissert, 
p.  333.  The  method  of  ascertaining  the  degree  of  affinity 
which  obliged  a person  to  take  part  in  the  quarrel  of  a kins- 
man, was  curious.  While  the  church  prohibited  the  mar- 
iciage  of  persons  within  the  seventh  degree  of  affinity,  the  ven- 
geance of  private  war  extended  as  far  as  this  absurd  prohi- 
b!  \>jn,  and  all  who  had  such  n remote  ^connexion  with  any 
of  tht  i principals,  vjere  hivolv-gd  in  the  calamities  of  wa.1. 
But  when  the  church  relaxed  somewhat  of  its  rigour,  and 
did  not  extend  its  prohibition  of  marrying  beyond  the 
fourth  degree  of  affinity,  the  same  restriction  took  place  in 
, the  conduct  of  private  war.  Beauman.  303.  Du  Cange 

r hQtysert.  c333 7.,  A private  war  could.aot  be  carried  on 

between  two  full  brothers,  because  bothcVave  the  same  com- 
mon kindred,  and  consequently  neither  had  any  persons 
bound  to  stand  by  him  against  the  other,  in  the  contest ; but 
two  brothers  of  the  half  blood  might  wage  war,  because  each 
of  them  'has-a  distinct  kindred.  Bqtuman.  pJ  299. — 8. 
The  vassals  of  each  principal  in  any  private  war  were  involv- 
ed im-T  , contest,  because  by  the  feudal  maxims  they  were 
bound  ao  take  arms  in  defence  of  the  chieftain  of  whom 
they  held,  and  to  assist  him  in  every  quarrel.  As  soon, 
therefore,  as  feudal  tenures  were  introduced,  and  this  arti- 
ficial connexion  was  established  between  vassals  and  the 
baron  of  whom  they  held,  vassals  came  to  be  considered  as 
in  the  same  state  with  relations.  Beauman.  303.- — 9.  Pri- 
vate wars  were  very  frequent  for  several  centuries.  Nothing 
colljributed  more  to  increase  those  disorders  in  government, 
or; f6  encourage  such  ferocity  of  manners  as  reduced  the  na- 
L tioW  . T Europe  to  that  wretched  state  which  distinguished 

am  reviewing.  Nothing  was 


,J  the  fariod  of  history  which  I 
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such  an  obstacle  to  the  introduction  of  a regular  administra-' 
tion  of  justice.  Nothing  could  more  effectually  discourage  n 
industry,  or  retard  the  progress  and  cultivation  of  the  arts 
of  peace.  Private  wars  were  carried,  on  with  all  the  de- 
structive rage  which  is  to  be  dreaded  ,/rom  violent  Resent- 
ment when  armed  with  force,  and  authorized  by  law.  It 
appears  from  the  statutes  prohibiting  or  restraining  the  ex- 
ercise of  private  hostilities,  that  thb  invasion  of  ? the  most 
barbarous  enemy  could  not  be  more  desolating  to  a country, 
or  more  fatal  to  its  inhabitants  than  those  intestine  wars. 

Ordon.  tom.  i.  p.  701.  tom.  ii.  p.  395.  408.  507,  &c. 

The  contemporary  historians  describe  the  excesses  commit- 
ted in  prosecution  of  these  quarrels  in  such  terms  as  excite  ^ 
astonishment  and  horror.  I shall  mention  only  one  passage 
from  the  History  of1  the  Hotyi  War,  by  Guibert  Abbot  £f 
Nogent : “ Erat  eO  tempore  nraxinflls  ad,?invicem  hoCMitati- 
bus,  totiu's  Francorum  regni  lacta  tufbatio  ; crebra  ubiq ; la- 
trocinia,  viarum  obsessio ; audiebantur  passim,  immo  fie— 
bant  incendia  infinite  ; nuHis  prater  sola  & indomita  cupidi- 
tate  existentibus  causis  extruebantur  praslia  ; & ut  brev  i totum 
claudam,  quicquid^btutibus  cupidorun?  sujajacebat,  -usqu^.n  - 
attendendo  cujus  e‘-set,  piaedae  patebat.  ’ Gesta  Dt‘i  per  - 
Francos,  vol.  i.  p.  482. 

HAviNGthus  collected  the  chief  regulations  which  custom 
had  established  con«s  rning  the  right  and  exercise  of  private 
war,  I shall  enumerate,  in  chronological  order,  the  various 
expedients  employed  to  abolish  or  restrain  this  fC  ’ ^’stom. 

1.  The  first  expedient  employed  by  the  civil  magisr  ite,  in 
order  to  set  some  bounds  to  the  violence  of  private  levenge, 
was  the  fixing  by  law  the  fine  or  composition  to  be  paid  for 
each  different  crime.  'The  injured  person  was  originally  the 
sole  judge  concerning  the  nature  of  the  wrong  which  he  had 
suffered,  the  degree  of  vengeance  which  he  should  exact,  as 
well  as  the  species  of  atonement  or  reparation  with  which  he  • 
might  rest  satisfied.  ^Resentment  became  of  course  asd  n- 
placable  as  it  was  fierce.  It  was  often  a point  of  honouij  Jot 
to  forgive,  nor  to  be  reconciled.  This  made  it  necc  *y  to  ^ 
fix  those  compositions  which  make  so  great  a figure^  the  t 
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laws  of  barbarous  nations.  The  nature  of  crimes  and  offen- 
ifeS-vas  estimated  by  the  magistrate,  and  the  sum  due  to  the 

’ person  offended  was  ascertained  with  a minute  and  often  a 
_ whimsical  accuracy.  Rotharis,  the  legislator  of  the  Lom- 
bards, who  reigned  about  the  middle  of  the  seventh  century, 
discovers  hisVitrntion  both  in  ascertaining  the  composition 
to  be  pmd  by  the  offender,  and  b;  increasing  its  value ; it  is, 
says  he,  that  the  enmity  May  be  extinguished,  the  prosecu- 
tion may  cease,  and  peace  may  be  restored.  Leg.  Langob. 
hb*  i*  tit-  A § 10 — 2.  About  the  beginning  of  the  ninth  cen- 
tury, Charlemagne  struck  at  the  root  of  the  evil,  and  enact- 
ed, “ That  when  any  person  had  been  guilty  of  a crime,  or 
had  committed  an  outrage,  he  should  immediately  submit 
to  the  penance  which  the  church  imposed,  and  offerrto  pay 
thdXmposition  which  the  law  u-escribeo-;  and  if  the  injur- 
ed persmi  or  his  kindred  si  ould.^efuse  to  accept  of  this,  ana 
presume  to  avenge  themselves  by  force  of  arms,  thfeir  lands 
and  properties  should  be  forfeited.”  Capitul.  A.  D.  802, 
edit.  Baluz.  vol.  i.  371. — 3.  But  in  this,  as  well  as  in  other 

- regulations,  the  genius  of  Charlemagne  advanced  before  the 
spiix!  of  his  age.  The  ideas  of  his  contemjiorariis  concerti- 
ng regular  government  were  too  Anper%:t,  and  their  man- 
ners too  fierce  to  submit  to  this  law.  Private  wars,  with  all 
the  calamities  which  they  occasioned,  became  more  frequent 
than  ever  after  the  death  of  that  great  monarch.  His  suc- 
cessor weie  uDable  to  restrain  t,hem.  bo  he  churcM  found  it 
necessary  to  interpose.  The  most  early  of  these  interposi- 
tions now-  ' taut,  is  towards  the  end  of  the  tenth  century. 
In  the  5‘«ar  990,  several  bishops  in  the  south  of  France  as- 
sembled, and  published  various  regulations,  in  order  to  set 
some  bounds  to  the  violence  and  frequency  of  private  wars  ; 
if  any  person  within  their  dioceses  should  venture  to  trans- 
gress, they  ordained  that  he  should  be  excluded  from  all 
Christian  privileges  during  his  life,  and  be  denied  Christian 
burial  after  his  death.  Du  Mont  Corps  Diplomatique,  tom. 
i.  pJUll.  These,  however,  were  only  partial  remedies ; and 
theMfore  a council  was  held  at  Limoges,  A.  D.  994.  The 

- b°a  the  saints,  according  to  the  custom  of  those  ages, 
i were  carried  thither ; and  by  these  sacred  relics  men  were 
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exhorted  to  lay  down  their  arms,  te  extinguish  their  animo- 
sities, and  to  swear  that  they  would  not  for  yhe  futures  io- 
late  the  public  peace  by  their  private  hostilities.  Bouquet 
Recueil  des  Histor.  vol.  x.  p.  49.  147\  Several  other  coun- 
cils issued  decrees  to  the  same  effect*  Du  Cange  ^Dissert. 
343. — 4.  But  the  authority  of  councils,  how^crf  fterable  soever 
in  those  ages,  was  not  sufficient  to  abolish  a custom'  which 
flattered  the  pride  of  the  nobles,  and  gratified  their  favourite 
passions.  The  evil  grew  so  intolerable,  that  it  became  ne- 
cessary to  employ  supernatural  means  for  suppressing  it.  A 
bishop  of  Aquitaine,  A.  D.  1032,  pretended  that  an  angel 
had  appeared  to  him,  and  brought  him  a writing  from  hea- 
ven, enjoining  men  to  cease  from  their  hostilities,* and  to  by 
reconciled  to  each  other.  It  was  during  a season  of, public 
calamity  that  he  published,* his  revelation.  The  mingLfof 
hnen  were  disposed  to  receipts  pidss  irquressions,  anchwilling 
to  perfor  n any  thing  in  order  to  avert  the  wrath  of  heaven. 
A general  peace  and  cessation  from  hostilities  took  place,  and 
continued  for  seven  years  ; and  a resolution  was  formed,  that 
no  man  should  in  times  to  come  attack  or  molest  his  adversa- 
ries during  thebteasons  set  apart  for  cglebratingThe  great 
festivals  of  the  church,  or* from  the  evering  of* Thursday  it. 
each  week,  to  the  morning  of  Monday  in  the  week  ensuing, 
the  intervening  days  being  considered  as  particularly  holy, 
our  Lord’s  Passion  having  happened  on  one  of  these  days, 
and  his  Resurrection  on  another.  A change!  in  the  disposi- 
tions of  men  so  sudden,  and  which  produced  a resolution  so 
unexpected,  was  considered  as  miraculous  ; anLthe  respite 
from  hostilities  Vhich  followed  upon  it,  was  caKtid  The 
Truce  of  God.  Glaber.  Ro^ulphus  Histor.  lib.  v.  ap.  Bouquet, 
vol.  x.  p.  59.  This*,  from  being  a regulation  or  concert  in  one 
kingdom,  became  a general  law  in  Christendom,  was  confirm- 
ed by  the  authority  of  several  Popes,  and  the  violators  were 
subjected  to  the  penalty  of  excommunication.  Corpus  Jur. 
Canon.  Decretal,  lib.  i.  tit.  34.  c.  1.  Du  Cange  Glossar.  voc. 
Treuga.  An  act  of  the  council  of  Toulujes  in  Roussillon,  ImD. 
1041,  containing  all  the  stipulations  required  by  the  trutoiof 
God,  is  published  by  Dom  de  Vic  & Dom  Vaisette,^1’  tc  de^ 
Languedoc,  tom.  ii.  Preuves^  p.  206.  A cessation  tfrom 
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hostilities  during  three  complete  days  in  every  week,  allowed 
sucil  a consider  .rjble  space  for  the  passions  of  the  antagonists 
to  cool,  and  for  the  people  to  enjoy  a respite  from  the  cala- 
mities of  war,  as  well  rs  to  take  measures  for  their  own  se- 
curity, 'hat  if  this  tru^e  of  God  had  been  exactly  observed, 
it  must  have  gon^far  towards  putting  an  end  to  private  wars. 
Th;s,  however,  seems  not  to  havorbeen  the  case  ; the  nobles 
disregarding  the  truce,  prosecuted  their  quarrels  without  in- 
terruption as  formerly.  Qua  nimirum  tempestate,  universas 
provincise  adeo  devastationis  continue  importunitate  inqui- 
etantur,  ut  ne  ipsa,  pro  observatione  divinse  pacis,  professa 
sacramenta  custodiantur.  Abbas  Uspergensis,  apud  Datt. 
j dj  pace  imperii  publica,  p.  1 3.  No.  35.  The  violent  spirit  of 
the,  nobility  could  not  be  restrained  lay  any  engage. snents. 
Tim  Complaints  of  this  were  fricjuent ; ariol  bishops,  in  order 
to  com}1;1 1 them  to  review  tUfcir  v iws  and  pi'omises  of  ceas- 
ing from  their  private  wars,  were  obliged  to  enjom  their 
clergy  to  suspend  the  performance  of  divine  service  and  the 
exercise  of  any  religious  function  within  the  parishes  of  such 
as  were  refractory  and  obstinate.  Hist,  de  Langued.  par 
D.  3-  de  Vic  & Vaisette,  torrp  ii.  Preuves,'^.  118. — 5.  The 
people,  eager  to  obtain  relief  from  their  si-Terings,  called  in 
a second  time  revelation  to  their  aid.  Towards  the  end  of 
the  twelfth  century,  a carpenter  in  Guienne  gave  out,  that 
Jesus  Christ,  together  with  the  blessed  Virgin,  had  appeared 
to  him,  and‘ha\ing  commanded  him  to  rjxhort  mankind  to 
peace,  had  given  him,  as  a proof  of  his  mission,  an  image 
of  the  Virgic  > holding  her  son  in  her  arms,  with  this  inscrip- 
tion, La>LVi>  of  God , xvho  takest  axvay  the  sins  of  the  world,  give 
us  peace.  This  low ’fanatic  addressed  himself  to  an  ignorant 
age,  prone  to  credit  whaf  was  marvellous.  He  was  received 
as  an  inspired  messenger  of  God.  Many  prelates  and  barons 
assembled  at  Puy,  and  took  an  oath,  not  only  to  make  peace 
with  all  their  enemies,  but  to  attack  such  as  refused  to  lay 
down  their  arms,  and  to  be  reconciled  to  their  enemies. 
The  [formed  an  association  for  this  purpose,  and  assumed 
the  ’^JnouHale  name  of  the  Brotherhood  of  God.  Robertus 
M"\  AVlichaele,  ap.  M.  de  Lauriere  Pref.  tom.  i.  Ordon. 

( p.  29.  n‘(But  the  influence  of  this  superstitious  terror  or  de- 


r c 


232 


c 


PROOFS  AND  ILLUSTRATIONS. 


tn 


votion  was  not  of  long  continuance. -^*-6.  The  civil  magistrate 
was  obliged  to  exert  his  authority  in  order  to  .heck  a cu^om 
which  threatened  the  dissolution  of  government.  Philip  « 
Augustus,  as  some  imagine,  or  St^Louis,  as  is  more  pro-  - . 
bable,  published  an  ordonance,  A.  Ek  1245,  grohibi  ing  any 
person  to  commence  hostilities  against  the  mends  and  vassals 
of  his  adversary,  until  fo.'<y  days  after  the  commission  of 
the  crime  or  offenq  which  gave  Lse  to  the  quarrel ; declar- 
ing, that  if  any  man  presumed  to  transgress  this  statute,  he 
should  be  considered  as  guilty  of  a breach,,  of  the  public 
peace,  and  be  tried  and  punished  by  the  judge  ordinary  as  a 
traitor.  Ordon.  tom.  i.  p.  56.  This  was  called  the  Royal 
Truce , and  afforded  time  for  the  violence  of  resentment  la 
subside,  as  well  as  leisure  for  the  o;ood  offices  of  such<  .s  were 
willing  to  compose  the  difference.  The  happy  effects  <f  this 
regulation  seem  to  have  be  n consider,  ble,  if  we  nAy  judge 
from  the  solicitude  of  succeeding  monarchs  to  enforce  it. — 

7.  In  order  to  restrain  the  exercise  of  private  war  stj.ll  farther, 
Philip  the  Fair,  towards  the  close  of  the  same  century,  A.  D. 
1296,  published  an  ordonance  commanding  all  private  hos- 
tilities to  cease,  while  he  was  .engaged- in  war  against,  the 
enemies  of  the  Cate.  Ordon.  tom.  i.  p.  328.  390.  This 
regulation,  which  seems  to  be  almost  essential  to  the  existence 
and  preservation  of  society,  was  often  renewed  by  his  suc- 
cessors, and  being  enforced  by  the  regal  authority,  proved 
a considerable  chdSk  to  the  destructive  contests  of  the  nobles. 
Both  these  regulations,  introduced  first  in  France,  were 
adopted  by  the  other  nations  of  Europe — 8.  TTe  evil,  how-  ^ 
ever,  was  so  inveterate,  that  it  did  not  yield  to  aH\hese  re- 
medies. No  sooner  was  public  peace  established  in  any 
kingdom,  than  the  barons  renewed  their  private  hostilities. 
They  not  only  struggled  to  maintain  this  pernicious  right,  but 
to  secure  the  exercise  of  it  without  any  restraint.  Upon 
the  death  of  Philip  the  Fair,  the  nobles  of  different  provin- 
ces in  France  formed  associations,  and  presented  remonstran-  * 
ces  to  his  successoi,  demanding  the  repeal  of  several  aws, 
by  which  he  had  abridged  the  privileges  of  fkeir  ' der. 
Among  these,  the  right  of  private  war  is  always V .one/] 

as  one  of  the  most  valuable ; and  they  claim  that \ le  re- ( 
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straint  imposed  by  the  truce  of  God,  the  royal  truce,  as  well 
as  that  arising  from  the  ordonaiice  of  the  year  1296,  should 
be  taken  off.-1  In  some  instances,  the  two  sons  of  Philip, 
who  mounted  the  throne  successively,  eluded  their  demands  ; 
in  others,  they  were  obliged  to  make  concessions.  Ordon. 
tom.  i.  p.  5,^].  557.  aol.  573.  The  ordonances  to  which  I 
here  yefer  are  of  such  length  that  I cannot  insert  them,  but 
they  are  extremely  curious,  and  Ynay  be  peculiarly  instructive 
to  an  English  reader,  as  tney  throw  considerable  light  on  that 
period  of  English  history,  in  which  the  attempts  to  circum- 
scribe the  regal  prerogative  were  carried  on,  not  by  the  people 
struggling  for  liberty,  but  by  the  nobles  contending  for  power. 
It  is  not  necessary  to  produce  any  evidence  of  the  continuance 
and  frequency  of  private  wars  under  the  successors  of  Philip 
the  Fair. — 9.  A practice  somewhat  similar  to  the  ro^al truce 
was'infroduced,  in  order  to  strengthen  and  extend  it.  Bonds 
of  assurance,  or  mutual  security,  were  demanded  from  the 
parties  at  variance,  by  which  they  obliged  themselves  to  ab- 
stain from  all  hostilities,  either  during  a time  mentioned  in 
the  bond,  or  for  ever  ; and  became  subject  to  heavy  penalties, 
if  ^iey  violated  this  obligation.  These  bonds  were  sometimes 
granted  voluntarily,  but  m ore  frequently 'Exacted  by  the  au- 
thority of  the  civil  magistrate.  '\jpon°a  petition  from  the 
party  who  felt  himself  weakest,  the  magistrate  summoned 
his  adversary  to  appear  in  court,  and  obliged  him  to  give  a 
bond  of  assurance.  If,  after  that,  he  committed  any  farther 
hostilities,  he  became  subject  to  all  the  penalties  of  treason. 
This  restraint  on  private  war  was  known  in  the  age  of  St. 
Louis.u  Establissemens,  liv.  i.  c.  28.  It  was  frequent  in 
Bretagne ; and  what  is  very  remarkable,  such  bonds  of  as- 
surance were  given  mutually  between  vassals  and  the  lord  of 
whom  they  held.  Oliver  de  Clisson  grants  one  to  the  Duke 
of  Bretagne,  his  sovereign.  Morice  Mem.  pour  servir  de 
preuves  a l’Hist.  de  Bret.  tom.  i.  p.  846.  ii.  p.  371.  Many 
examples  of  bonds  of  assurance  in  other  provinces  of  France 
arg-  ^collected  by  Brussel,  tom.  ii.  p.  856.  The  nobles  of 
Be  gundy  remonstrated  against  this  practice,  and  obtained 
from  it  as  an  encroachment  on  the  privileges  of 
. Ordon.  tom.  i.  p.  558.  This  mode  of  security 
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was  first  introduced  in  cities,  and'  the  good  effects  of  it-having 
been  felt  there,  was  extended  to  the  nobles.  See  Note  XVI.-u- 

10.  The  calamities  occasioned  by  private  w.»'s  becanws/at 
some  times  so  intolerable,  that  the  nobles  entered  into  volunta- 
ry associations,  binding  themselves  tp  refer  all  matters  in 
dispute,  whether  concerning  civil  property,  or  points  of 
honour,  to  the  determination  of  the  majority  Qi  ?ne  associates. 
Morice  Mem.  pour  servir  dc-  preuves  a l’Hist.  de  Bret.  tom. 

11.  p.  728.- — 11.  But  (11  these  expedients  proving  ^ineffectual, 
Charles  VI.  A.  D.  1413,  issued  an  ordonance  expressly 
prohibiting  private  wars  on  any  pretext  whatsoever,  with 
power  to  the  judge  ordinary  to  compel  all  persons  to  comply 
with  this  injunction,  and  to  punish  such  as  should  prove  re- 
fractory or  disobedient,  f>y  imprisoning  their  person's,  seizing 
their  goods,  and  appointing  the  officers  of  justice,  Mangeuvs 
& Gasteurs , to  live  at  free  quarters  on  their  estate.  If  t?  Ae 
who  were  disobedient  to  this  edicf  could  toot  be  personally  ar- 
rested, he  appointed  their  friends  and  vassals  to  be  seized, 
and  detained  until  tly:y  gave  surety  for  keeping  the  pe^ce ; and  . 
he  abolished  all  laws,  customs,  or  privileges  which  might 
be  pleaded  in  opposition  to  this  ordonance.  Ordon.  tom.  x.  p. 
138.  How  slow  is  the  progress  of  reason  and  of  civ  il  order ! 
Regulations  which  C-o  us  appear  so  equiiable,  obvious,  and 
simple,  Required  the  efforts  of  civil  and  ecclesiastical  authori- 
ty, during  several  centuries,  to  introduce  and  establish  them. 
Even  posterior  to  this  period,  Louis  XI.  was  obliged  to 
abolish  private  wars  b\  Dauphine,  by  a particular  edict,  A.  D. 
1451.  Du  Cange  dissert,  p.  348. 

CL 

This  note  would  swell  to  a disproportionate  buik,  if  I 
should  attempt  to  inquire  with  the  same  minute  attention 
into  the  progress  of  this  pernicious  custom  in  the  other 
countries  of  Europe.  In  England,  the  ideas  of  the  Saxons 
concerning  personal  revenge,  the  right  of  private  wars,  and 
the  composition  due  to  the  party  offended,  seem  to  have 
been  much  the  same  with  those  which  prevailed  on  the  Con- 
tinent. The  law  of  Lia  de  vindicantibus , in  the  eighth  m- 
tury,  Lamb.  p.  3. ; those  of  Edmund  in  the  tentb^tyntil  /, 
de  homicidis , Lamb.  p.  72.  &:  de  inimicitiis , p.  76. ; and  ‘ ./ose 
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of  Edward  the  Confessor,  in  the  eleventh  century,  de  tempo- 
_ ribus  £s?  diehis  pacts , or  Treuga  Dei,  Lamb.  p.  126,  are  per- 
fectly similar*  to  the  ordonances  of  the  French  kings  their 
contemporaries.  The  laws  of  Edward,  de  pace  regis,  are 
■*>  still  more  explicit  than  those  of  the  French  monarchs,  and, 
by  -several  g^o visions  in  them,  discover  that  a more  perfect 
police- was  established  in  England  at  that  period.  Lambard, 
p.  128.  fol.  vers;  Even  after  the  conquest,  private  wars, 
and  the  regulations  for  preventing  them,  were  not  altogether 
unknown,  as  appears  from  Madox  Formulare  Anglicanum, 
N°  CXLy.  and  from  the  extracts  from  Domesday  Book, 
published  by  Gale,  Scriptores  Hist.  Britan,  p.  75 9.  777. 
^The  weJJ-known  clause  in  the  form  of  an  English  indict- 
ment^ which,  as  an  aggravation  of  i&e  criminal’s  guilt,  men- 
tyys  his  having  assaulted  a person,  wh'.'jwas  in  the  peace  of 
God  a-M  of  the  King,  seepns  try  be  borrowed  from  the  Tren- 
ga  or  Pax  Dei,  and  the  Pax  Regis,  which  I have  explained. 
But  after  the  conquest,  the  mention  of  private  wars  among 
the  nobility  occurs  more  rarely  in  the  Ehglish  history,  than 
in  that  of  any  other  European  nation,  and  no  laws  concern- 
in' i them  are  to  be  found  in  the  body*  of  their  statutes. 
ySucf  -n  change  in  their  own  manners,  and  such  a variation 
from  those  of  their  neighbours,  is  remarkable.  Is  it  to  be 
ascribed  to  the  extraordinary  power  that  William  the 'Norman 
acquired  by  right  of  conquest,  and  transmitted  to  his  succes- 
sors, which  rendered  the  execution  of  justice  mog  vigorous 
and  decisive,  and  the  jurisdiction  of  the  King’s  court  more 
.)  extensive  j’yin  under  the  Monarchs  on  the  Continent  ? Or, 
was  it  yving  to  the  settlement  of  the  Normans  in  England, 
who  having  never  adopted  the  practice  of  private  war  in  their 
own  country,  abolished  it  in  the  kingdom  which  they  con- 
quered? It  is  asserted  in  an  orc’Dnance  of  John  King  of 
France,  that  in  all  times  past,  persons  of  ever}'  rank  in  Nor- 
mandy have  been  permitted  to  wage  private  war,  and  the 
practice  has  been  deemed  unlawful.  Ordon.  tom.  ii.  p.  40 7. 
Kg  iis  fact  were  certain,  it  would  go  far  towards  explaining 
the  peculiarity  which  I have  mentioned.  But  as  there  are 
y so i ^ J’.Jglish  Acts  of  Parliament,  which,  according  to  the 
I re  my*  of  the  learned  author  of  the  Observations  on  the  Sta- 
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tutes,  chiefly  the  more  ancient , recite  falsehoods,  it  may  be 
added,  that  this  is  not  peculiar  to  the  laws  of  that  countrv. 
Notwithstanding  the  positive  assertion  contained  in  this  pub- 
lic law  of  France,  there  is  good  reason  for  considering  it  as 
a statute  which  recites  a falsehood.  This,  however,  is  not  C 
the  place  for  discussing  that  point.  It  is  an^ir^  ury  not  un- 
worthy the  curiosity  of  an  English  antiquary. 

. P' 

In  Castile,  the  pernicious  practice  of  private  var  prevail- 
ed, and  was  authorized  by  the  customs  and  law  of  the  king- 
dom. Leges  Tauri,  tit.  7 6.  cum  commentaric  Anton.  Go- 
mezii,  p.  551.  As  the  Castilian  nobles  were  no  less  turbulent 
than  powerful,  their  quarrels  and  hostilities  involved  their 
country  in  many  calarAties.  Innumerable  proofs  of  this'n& 
occur  in  Mariana,  fln  Aragon,  the  right  of  private  reverse 
vras  likewise  authorized  by  law  ; exercised  in  its  full  extent, 
and  accompanied  with  the  same  .unhappy  consequences. 
Hieron.  Blanca  Comment,  de  Rebus  Arag.  ap.  Schotti  His- 
pan.  illustrat.  vol.  iiii  p.  733.  Lex  Jacobi  I.  A.  D.  1247.  Fue- 
ros  & Observances  del  Reyno  de  Aragon,  lib.  ix.  p.  182. 
Several  confederacies  between  the  Kings  of  Arggon  ~nd 
their  nobles,  for  the  restorjng  of  peace,  founded  on  the  truce 
of  God,  are  still  extant.  Petr,  de  Marca,  Marca  sive  Limes 
Hispanir.  App.  1303.  1388.  1428.  As  early  as  the  year 
1165,  we  find  a combination  of  the  King  and  court  of  Ara- 
gon, in  or^r  to  abolish  the  right  of  private  war,  and  to  punish 
those  who  presumed  to  claim  that  privilege.  Anales  de 
Aragon  por  Zurita,  vol.  i.  p.  73.  But  the  evil  was  so  inve- 
terate, that  as  late  as  A.  D.  1519,  Charles  V.  was  ol^'ged  to 
publish  a law  enforcing  till  former  regulations  tending  to 
suppress  this  practice.  Fueros  & Observanc.  lib.  ix.  183.  b. 


The  Lombards,  and  other  northern  nations  who  settled  in 
Italy,  introduced  the  same  maxims  concerning  the  right  of 
revenge  into  that  country,  and  these  were  followed  by  the 
same  effects.  As  the  progress  of  the  evil  was  perfectl  \si- 
milar  to  what  happened  in  France,  the  expedients  empldjed 
to  check  its  career,  or  to  extirpate  it  finally,  resembS 


which  I have  enumerated. 
306,  &c. 


Murat.  Ant.  Ital.  voE' 
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In  Germany,  the  disorders  and  calamities  occasioned  by 
^tfte  right  of  .private  war  were  greater  and  more  intolerable 
than ‘in  any  ou")er  country  of  Europe.  The  Imperial  autho- 
rity was  so  much  shaken  and  enfeebled  by  the  violence  of 
’ ">  the  civil  wars,  excited  by  the  contests  between  the  Popes 
and  thi?  Eir^jrors  oibthe  Franconian  and  Suabian  lines,  that 
not'  only  the  nobility  but  the  cities  acquired  almost  indepen- 
dent power,  andiscomed  all  subordination  and  obedience  to 
the  laws.  The  frequency  of  these  faiu&,  or  private  wars,  is 
often  mentioned  in  the  German  Annals,  and  the  fatal  effects 
of  them  arc*  most  pathetically  described,  Datt.  de  Pace 
Imper.  pub,  lib.  i.  cap.  v.  n°  30.  & passim.  The  Germans 
early  adopted  the  Treuga  Dei,  which  was  first  established  in 
“"“trance.  This,  however,  proved  bgt  a temporary  and  inef- 
fectual remedy.  The  disorders  multipl^d  so  fast,  ai.d  grew 
to  so^  enormous,  that  they  threatened  the  dissolution  of 
society6,  and  compelfed^the  Germans  to  have  recourse  to  the 
■ only  remedy  of  the  evil,  viz.  an  absolute  prohibition  of  pri- 
vate wars.  The  Emperor  William  published  his  edict  to 
this  purpose,  A.  D.  1255,  an  hundred  and  sixty  years  pre- 
vioys  to  the  ordonance  of  Charles  VI.  in  prance.  Datt.  lib. 
* j.  CdK,  4.  n°  20.  ‘But  neither  he  nor  his  successors  had  au- 
thority  to  secure  the  observance  of  it.  Thi.s  gave  rise  to  a 
practice  in  Germany,  which  conveys  to  us  a strik'pg  idea 
both  of  the  intolerable  calamities  occasioned  by  private  wars, 
and  of  the  feebleness  of  government  during  the  twelfth  and 
thirteenth  'centuries.  The  cities  and  nobles  entered  into  al- 
) liances  and  associations,  by  which  they  bound  themselves  to 
mainta’p  the  public  peace,  and  to  make  war  on  such  as  should 
violate  it.  This  was  the  origin  of  the  league  of  the  Rhine, 
of  Suabia,  and  of  many  smaller  confederacies  distinguished 
by  various  names*  The  rise,  progress,  and  beneficial  effects 
of  these  associations  are  traced  by  Datt,  with  great  accura- 
cy. Whatever  degree  of  public  peace  or  of  regular  admi- 
nistration was  preserved  in  the  Empire  from  the  beginning 
of  ftlie  twelfth  century  to  the  close  of  the  fifteenth,  Germany 
ovhs  to  these  leagues.  During  that  period,  political  order, 
r^f'ect  *5r  the  laws,  together  w ith  the  equal  administration 
.of  jtytice,  made  considerable  progress  in  Germany.  But 
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the  final  and  perpetual  abolition  of  the  right  of  private  war 
was  not  accomplished  until  A.  D.  1495.  The  Imperial  au-^ 
thority  was  by  that  time  more  firmly  established ; the  lcleas 
of  men  with  respect  to  government  and  subordination  were 
become  more  just.  That  barbarous  and  pernicious  privilege  C ’ 
of  waging  private  war,  which  the  nobies  had  posses- 

sed, was  declared  to  be  incompatible  with  the  happiness  and 
existence  of  society.  In  order  to  terminate  any  differences 
which  might  arise  &nong  the  various  members  t>f  the  Ger- 
manic body,  the  Imperial  chamber  was  instituted  with  su- 
preme jurisdiction,  to  judge  without  appeal  in  every  question 
brought  before  it.  That  court  has  subsisted  since  that  pe- 
riod, forming  a very  respectable  tribunal,  of  essential  im- 
portance in  the  German  constitution.  Datt,  lib.  iii,  iv,  v.  ° 
PfeffeRAbrege  de  ^flistoire  (lu  Droit,  &c.  p.  556.  ' f 

C , <«•.  q crs 

e NOTE  XXII.  Sect.  L-p.  45.  [Y]. 

It  would  be  ted.'ous  and  of  Httle  use  to  enumerate  the 
various  modes  Df  appealing  to  the  justice  of  God,  which  ^ 
superstition  introcjpced  during  the  ages  of  ignorance.  I f^ail 
mention  only  one,  because  we  -nave  an  account  of  b in  q 
placitum  or  trial  intne  presence  of  Charlemagne,  from  which 
we  mayj.eam  the  imperfect  manner  in  which  justice  was  ad- 
ministered even  during  his  reign.  In  the  year  775,  a con- 
test arose,,, between  the  bishop  of  Paris  and  tjie  abbot  of  St. 
Denys,  concerning  the  property  of  a small  abbey.  Each  of 
them  exhibited  deeds  and  records,  in  order  to  prove  the 
right  to  be  in  them.  Instead  of  trying  the  authenticity,  or 
considering  the  import  of  these,  the  point  was  referred  to 
the  judicium  cruris.  Each  produced  a person,  who,  during 
the  celebration  of  mass,  ,?tood  before  the  cross  with  his  arms 
expanded ; and  he,  whose  representative  first  became  weary, 
and  altered  his  posture,  lost  the  cause.  The  person  employ- 
ed by  the  bishop  on  this  occasion  had  less  strength  or  less 
spirit  than  his  adversary,  and  the  question  was  decideG  in 
favour  of  the  abbot.  Mabillion  de  Re  Diplomat.  Iibijvi. 
p.  498.  ^ If  a prince  so  enlightened  as  Charlemagn ' you/ Ce-  j 
manced  such  an  absurd  mode  of  decision,  it  is  no  vender  ' ^ 
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that  oth-sr  monarchs  should  tolerate  it  so  long.  M.  de  Mon- 
tesquieu ha^,  treated  of*  the  trial  by  judicial  combat  at  con- 
siderable leng-t'>  The  two  talents  which  distinguish  that  il- 
lustrious author,  industry  in  tracing  all  the  circumstances  of 
j ancient  and  obscure  institutions,  and  sagacity  in  penetrating 
into  the.  jcause^  and  principles  which  contributed  to  establish 
them,  are  equaify  conspicuous  in  his  observations  on  this 
subject.'  To  these  I refer  the  rtJider,  as  drey  contain  most 
of  the  principles  by  whLfi  I have  endeavoured  to  explain 
this  practice.  De  l’E sprit  des  Loix,  lib.  xxviii.  It  seems 
to  be  probably  from  the  remarks  of  M.  de  Montesquieu,  as 
well  as  from  the  facts  produced  by  Muratori,  tom.  iii.  Dessert, 
xxxviii.  that  appeals  to  the  justice  of  God  by  the  experi- 
m .Aents  with  fire  and  water,  &c.  wer^  frequent  among  the 
people-*who  settled  in  the  different  provinces  of  the  Toman 
Empire,  before  they  had  recoinse  to  the  judicial  combat  ^ 
and  yet'^he  judicial  LomiiXt  se  kns  to  have  been  the  most 
. ancient  mode  of  terminating  any  controversy  among*  the  bar- 
barous nations  in  their  original  settlement.^.  This  is  evident 
from  Velleius  Paterculus,  lib.  ii.  c.  118.  who  informs  qs, 
Ithat^all  questions  which  were  decided  amomj  the  Romans  by 
legs? -trial1?  were  terminated*  among  the  Germans  by  arms. 
l"he  same  thing  appears  in  the  ancient  Mvs  and  customs  of 
the  Swedes,  quoted  by  Jo.  O.  Stiemhook  de  jure  Sueonum 
& Gothorum  vetusto,  4to.  Holmise  1682,  lib.  i.  c.  7.  It  is 
probable  that  when  the  various  tribes  which  invaded  the  Em- 
pire were  converted  to  Christianity,  theil*  ancient  custom  of 
( allowing  judicial  combats  appeared  so  glaringly  repugnant 
to  the  precepts  of  religion,  that,  for  sometime,  it  was  abolish- 
ed, andoy  degrees,  several  circumstances  which  I have  men- 
tioned, led  them  to  resume  it. 


It  seems  likewise  to  be  probable  from  a law  quoted  by 
Stiernhook  in  the  treatise  which  I have  mentioned,  that  the 
judicial  combat  was  originally  permitted,  in  order  to  deter- 
minrjpoints  respecting  the  personal  character  or  reputation 
of  individuals,  and  was  afterwards  extended  not  only  to 
x crif4(nal  >ses,  but  to  questions  concerning  property.  The 
Yvorctb\.i  the  law  are, “if  any  man  shall  say  to  another  these 
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reproachful  words,  “ you  are  not  a man  equal  to  other  men,” 
or,  “ you  have  not  the  heart«of  a m&n,”  and  the  Other  shall 
reply,  “ I am  a man  as  good  as  you,”  let  thr^n  meet  0.1  the 
highway.  If  he  who  first  gave  offence  appear  and  the  « 
person  offended  absent  himself,  let  file  latter  be  deemed  a * • 
worse  man  even  than  he  was  called ; l£’t  him  pot  bl  admit- 
ted to  give  evidence  in  judgment  either  fcfT’man  or  woman, 
and  let  him  not  have  the  '-privilege  of  making  a testament. 

If  he  who  gave  thecuflfence  be  absfent,  and  only  the  person 
offended  appear,  let  him  call  upon  the  other  thrice  with  a 
loud  voice,  and  make  a mark  upon  the  earth,  and  then  let 
him  who  absented  himself  be  deemed  infamous,  because  he 
uttered  words  which  he  durst  not  support.  If  both  shall  ap- 
pear properly  armed,  ,gnd  the  person  offended  sllall  fall  L 
the  combat,  let  a half  compensation  be  paid  for  his  death. 


But  if  the  person  who  gave  the  offence  shall  fall,  let  be 


imputed  to  his  own  rashnes ..  1 ue  p^  mlance  of  hi . tongue 


hath  been  fatal  to  him.  Let  him  lie  in  the  field  without  any  m 
compensation  beiiyj  demanded  for  his  death.”  Lex  Uplan-. 
dica,  ap.  Stiern.  p.  76.  Martial  people  were  extremely  deli- 
cate with  respect  to  every  thing  that  affected  their  reputation^ 
as  soldiers.  By  the  laws  of  tha  Salians?  if  any  than  called 
another  a hare , or  'accused  him  of  having  left  his  shielct  in  the' 
field  of  battle,  he  was  ordained  to  pay  a large  fine/  Leg. 
Sal.  tit.  xxxii.  § 4.  6.  By  the  law  of  the  Lombards,  if  any 
one  called  another  arga,  i.  e.  a good  for  nothing  fellow,  he 
might  immediately  challenge  him  to  combat.  Leg.  Longob. 
lib.  i.  tit.  v.  § 1.  By  the  law  of  the  Salians,  if  one  called  ^ 
another  eenitus , a term  of  reproach  equivalent’ to  arga,  he 
was  bound  to  pay  a very  high  fine.  Tit.  xxxii.  § 1.  Paulus 
Diaconus  relates  the  violent  impression  which  this  reproach- 
ful expression  made  upon  one  of  his  countrymen,  and  the 
fatal  effects  with  which  it  was  attended.  De  Gestis  Longo- 
bard.  liv.  vi.  c.  24.  Thus  the  ideas  concerning  the  point  of 
honour,  which  we  are  apt  to  consider  as  a modem  refinement, 
as  well  as  the  practice  of  duelling,  to  which  it  gave  ris  are 
derived  from  the  ndtions  of  our  ancestors,  while  in  aftate 
of  society  very  little  improved. 
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As'TVI.  de  Montesquieu’s  view  of  this  subject  did  not  lead 
, him  to  consider  every' circumstance  relative  to  judicial  com- 
bats, I shall  Mention  some  particular  facts  necessary  for  the 
illustration  of  what  I have  said  with  respect  to  them.  A 
remarkable  instance  '‘bccurs  of  the  decision  of  an  abstract 
point  of  la.^b^combat.  A question  arose  in  the  tenth  cen- 
tury concerning  the  right  of  representation , which  was  not 
then  fixed,  though  now  universally  established  in  every  part 
of  EuropA  “ It  was  a matter  of  dd^ibt  and  dispute  (saith 
the  historian),  whether  the  sons  of  a son  ought  to  be  reckon- 
ed among  the  children  of  the  family,  and  succeed  equally 
with  their  uncles,  if  their  father  happened  to  die  while  their 
( grandfather  was  alive.  An  assembly  was  called  to  deliberate 
on  this  point,  and  it  was  the  general  opinion  that  it  ought  to 
bg  remitted  to  the  examination  and  decision  of  judges.  But 
the* Emperor  following  a better  course,  and  desirous  of  deal- 
ing honourably  with  jiis  people  and  nobles,  appointed  the 
matter  to  be  decided  by  battle  between  two  champions. 
He  wh'o  appeared  in  behalf  of  the  rightiof  children  to  repre- 
sent their  deceased  father  was  victorious ; and  it  was  estab- 
lished by  a perpetual  decree,  that  they  should  hereafter  share 
) in  the  inheritance  J:ogetheV  with  (their  uncles.”  Wittickin- 
dus  Corbiensis,  lib.  Annal.  ap.  M.  de  Lauriere  Pref.  Ordon. 
vol.  i.  p.  xxxiii.  If  we  can  suppose  the  caprice  rf  folly  to 
lead  men  to  any  action  more  extravagant  than  this  of  settling 
a point  iq  laiy  by  combat,  it  must  be  hat  of  referring  the 
truth  or  falsehood  of  a religious  opinion  to  be  decided  in 
the  same  fanner.  To  the  disgrace  of  human  reason,  it  has 
been  /ppable  even  of  this  extravagance.  A question  was 
agitated  in  Spain,  in  the  eleventh  century,  whether  the  Mu- 
sarabic  Liturgy  and  ritual  which  had  been  used  in  the  church- 
es of  Spain,  or  that  approved  of  b--)  the  See  of  Rome,  which 
differed  in  many  particulars  from  the  other,  contained  the 
form  of  worship  most  acceptable  to  the  Deity.  The  Spa- 
niards contended  zealously  for  the  ritual  of  their  ancestors. 
TJfe  popes  urged  them  to  receive  that  to  which  they  had 
gFjen  their  infallible  sanction.  A violent  contest  arose.  The 
ri*\les , imposed  to  decide  the  controversy  by  the  sword. 
The /King  approved  of  this  method  of  decision.  Two 
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lcnights  in  complete  armour  entered  the  lists.  John  Kuys  de 
Matanca,  the  champion  of  thb  Musarabic  Liturgy,  was  vic- 
torious. But  the  Queen  and  Archbishop  of~Toledo,  Vho 
favoured  the  other  form,  insisted  on  having  the  matter  sub- 
mitted to  another  trial,  and  had  interest  enough  to  prevail  in 
a request,  inconsistent  with  the  laws  of  combat, ^'hicK  being 
considered  as  an  appeal  to  God,  the  decision  ought  to  have 
been  acquiesced  in  as  finalA’  A great  fire  was  kindled.  A 
copy  of  each  Liturgy  ^Vas  cast  into  the  flames.  It  Vas  agreed 
that  the  book  which  stood  this  proof,  and  remained  untouch- 
ed, should  be  received  in  all  the  churches  of  Cpain.  The 
Musarabic  Liturgy  triumphed  likewise  in  this  trial,  and  if 
we  may  believe  Roderigo  de  Toledo,  remained  unhurt  by 
the  fire,  when  the  other  ovas  reduced  to  ashes.  The  Quedn 
and  Archbishop  had^oower  or  art  sufficient  to  elude  this  d^- 
c^sion  also,  and  the  use  of  the  Musarabic  form  of  devouon 
was  permitted  only  in  certarfi  churches.  A determination 
no  less  extraordinary  than  the  whole  transaction.  Roder.  de 
Toledo,  quoted  by<£\  Orleans,  Hist,  de  Revol.  d’ESpagne, 
tom.  i.  p.  217.  Mariana,  lib.  i.  c.  18.  vol.  i.  p.  378. — A 
remarkable  proof  the  general  use  of  trial  by  combat,  ^~jd 
of  the  predilection  for  thqt  modd  of  decision,  occurs  jh  the 
laws  of  the  Lombards.  It  was  a custom  in  the  middle 
ages,  ths.-  any  person  might  signify  publicly  the  law  to  which 
he  chose  to  be  subjected ; and  by  the  prescriptions  of  that 
law  he  wag  obliged  fn  regulate  his  transactions,  without  be- 
ing bound  to  comply  with  any  practice  authorized  by  other 
codes  of  law.  Persons  who  had  subjected  themselves  to 
the  Roman  law,  and  adhered  to  the  ancient  jurispn  ience, 
as  far  as  any  knowledge  of  it  was  retained  in  those  ages  of 
ignorance,  were  exempted  from  paying  any  regard  to  the 
forms  of  proceedings  established  by  the  laws  of  the  Burgun- 
dians, Lombards,  and  other  barbarous  people.  But  the  Em- 
peror Otho,  in  direct  contradiction  to  this  received  maxim, 
ordained,  “ That  all  persons,  under  whatever  law  they  lived, 
even  although  it  were  the  Roman  law,  should  be  bound*  to 
conform  to  the  edicts  concerning  the  trial  by  combat”  LL'cr. 
Longob.  lib.  ii.  tit.  55.  § 38.  While  the  trial  by  judical 
combat  subsisted*  proof  by  charters,  contracts,  or  other  cftjeds. 
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became  ineffectual ; and  even  this  species  of  written  evi- 
dence, calculated  to  rehder  the  proceedings  of  courts  certain 
anu1'decisive,Jivas  eluded.  When  a charter  or  other  instru- 
ment was  produced  by  one  of  the  parties,  his  opponent  might 
challenge  it,  affirm  tl‘M  it  was  false  and  forged,  and  offer  to 
prove  ihis  by  combat.  Leg.  Longob.  ibid.  $ 34.  It  is  true, 
that  among  the*Teasons  enumerated  by  Beaumanoir,  on  ac- 
count 'of  which  Judges  might  refuse  to  permit  a trial  by 
combat,  eve  is,  “ If  the0 point  in  content  can  be  clearly  prov- 
ed or  ascertained  by  other  evidence.”  Coust.  de  Bauv.  ch. 
63.  p.  323.  -»  But  that  regulation  removed  the  evil  only  a 
single  step.  For  the  party  who  suspected  that  a w itness  was 
about  to  depose  in  a manner  unfavourable  to  his  cause,  might 
’incuse  nim  of  being  suborned,  givy  him  the  lie,  and  chal- 
lenge? him  to  combat ; if  the  witness  was  vanquishe  J in  bat-, 
tl't^no  other  evidence  could  lie  admitted,  and  the  party  by 
whpmTie  was  summoned  to  Appear  lost  his  cause.  Leg. 
Baivar-  tit.  16.  § 2.  Leg.  Burgund.  tit.  45.  Beauman.  ch. 
61.  p.  -615.  The  reason  given  for  obliging  a witness  to  ac- 
cept of  a defiance,  and  to  defend  himself  by  combat,  is  re- 
inarkable,  and  contains  the  same  idea  w'hich  is  still  the  foun- 
&£Aion*6f  what  is’called  the  point  of  horio\ir ; “ for  it  is  just, 
that  if  any  one  affirms  that  he  perfectly  knows  the  truth  of 
any  thing,  and  offers  to  give  oath  upon  it,  that  he  should  not 
hesitate  to  maintain  the  veracity  of  his  affirmation  in  corn- 
bat.”  Leg.  Burgund.  tit.  45. 

^ 5 D iD  J 

That  the  trial  by  judicial  combat  was  established  in  every' 
country  of'  Europe,  is  a fact  well  known,  and  requires  no 
proof.  That  this  mode  of  decision  was  frequent,  appears 
not  only  from  the  codes  of  ancient  laws  which  established  it, 
but  from  the  earliest  writers  concerning  the  practice  of  law 
in  the  different  nations  of  Europe.  They  treat  of  this  cus- 
tom at  great  length ; they  enumerate  the  regulations  con- 
cerning it  with  minute  accuracy ; and  explain  them  w ith 
nrjch  solicitude.  It  made  a capital  and  extensive  article  in 
jurisprudence.  There  is  not  any  on<?  subject  in  their  system 
w law^hich  Beaumanoir,  Defontaines,  or  the  compilers  of 
the 'Assises  de  Jerusalem,  seem  to  have  considered  as  of 
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greater  importance  ; and  none  upon  which  they  have  bestow- 
ed so  much  attention.  The  same  observation  will  hold  with 
respect  to  the  early  authors  of  other  nation^  It  appears 
from  Madox,  that  trials  of  this  kind  were  so  frequent  in 
England,  that  fines,  paid  on  these  occsfeions,  made  no  incon- 
siderable branch  of  the  King’s  revenue. r Hist,  pfithe*  Exch. 
vol.  i.  p.  349.  A very  curious  account  of  aejudicial  combat 
between  Mesire  Robert  de  tieaumanoir,  and  Mesire  Pierre 
Tournemine,  in  presence  of  the  duke  of  Bretagtre,  A.  D. 
1385,  is  published  by  Morice  Mem.  pour  servir  dmpreuves 
a l’FIist.  de  Bretagne,  tom.  ii.  p.  498.  All  thu  formalities 
observed  in  such  extraordinary  proceedings  are  there  de- 
scribed more  minutely,  than  in  any  ancient  monument  which 
I have  had  an  opportunity  of  considering.  Toumemint  * 
was  accused  by  Beaiunanoir  of  having  murdered  his  brothey 
T^he  former  was  vanquished,  but  was  saved  from  beiner  hang- 
eel  upon  t^e  spot,  by  the  generous  intercession  of  his  anta- 
gonist. A good  account  of  the  origin  of  the  laws  concern- 
ing judicial  combat, *is  published  in  the  history  of  PaVia,  by 
Bernardo  Sacci,  lib.  ix.  c.  8.  in  Grsev.  Thes.  Antiquit.  Ital 
vol.  iii.  743.  ^ ‘ 


> 


This  mode  of  trial  was  so  acceptable,  that  ecclesiastics, 
notwithsL  nding  the  prohibitions  of  the  church,  were  con- 
strained not  only  to  connive  at  the  practice,  but  to  authorize 
it.  A ren^rkable  instance  of  this  is  produce^}  by  .Pasquier 
Recherches,  lib.  iv.  ch.  1.  p.  350.  The  abbot  Wittikin- 
dus,  whose  words  I have  produced  in  this  note,  ^considered 
the  determination  of  a point  in  law  by  combat,  as  tfy°  best 
and  most  honourable  mode  of  decision.  In  the  year  978,  a 
judicial  combat  was  fought  in  the  presence  of  the  Emperor. 
The  archbishop  Aldeber^.-advised  him  to  terminate  a con- 
test which  had  risen  between  two  noblemen  of  his  court,  by 
this  mode  of  decision.  The  vanquished  combatant,  though 
a person  of  high  rank,  was  beheaded  on  the  spot.  Chronic. 
Ditmari  Episc.  Mersb.  chez  Bouquet  Recueil  des  “r. 
tom.  x.  p.  121.  Qiffestions  concerning  the  property  of 
churches  and  monasteries,  were  decided  by  combat,  fix 
the  year  961,  a controversy  concerning  the  church  of  St!*ivfe- 
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dard,  whether  it  belonged  to  the  abbey  of  Beaulieu  or  not, 
was  terminat'id  by  judicial  combat.  Bouquet  Recueil  des 
HistF'tom.  ix.J\s.  729.  Ibid.  p.  612,  &c.  The  Emperor 
Henry  I.  declares,  that  this  law,  authorizing  the  practice  of 
) judicial  combats,  was  ftiacted  with  consent  and  applause  of 
many  fauhfi  -’^bishops.  Ibid.  p.  231.  So  remarkably  did 
the  martial  ideas 'of  those  ages  prevail  over  the  genius  and 
maxims  of  the  canon  law,  which  * in  other  instances  was  in 
the  highest  Credit  and  authority  with  ecclesiastics.  A judi- 
cial combat  was  appointed  in  Spain,  by  Charles  V.  A.  D. 
1522.  The  combatants  fought  in  the  Emperor’s  presence, 
and  the  battle  was  conducted  with  all  the  rites  prescribed  by 
the  ancient  laws  of  chivalry.  The  whole  transaction  is  de- 
*-  acr^ed  at  great  length  by  Pontus  Hepterus  Rer.  Austriac. 

lib--  vvM.  c.  17.  p.  205.  t> 

J D 

The  tlst  instance  ^hjch5 occurs  in  the  history  of  France,1* 
of  a judicial  combat  authorized  by  the  magistrate,  was  the 
famous  cTne  between  M.  Jarnac  and  M.  do  la  Chaistaignerie, 
A.  D.  1547.  A trial  by  combat  was  appointed  in  England, 
1571,  under  the  inspection  of  the  judges  in  the  court 
jf  CF-pjynon  Pleas  ; ° and  though  it  wras  not  carried  to  the  same 
extremity  with  the  former,  Queen  Elizabeth  having  inter- 
posed her  authority,  and  enjoined  the  parties  to  compound 
the  matter,  yet,  in  order  to  preserve  their  honour,  the  lists 
were  marked  out,  and  all  the  forms  previous  to  the  combat 
were  observed  with  much  ceremony.  'f>pelm.  Gloss.  voc. 
Campus , p.  103.  In  the  year  1631,  a judicial  combat  was 
appoint^  between  Donald  Lord  Rea,  and  David  Ramsay, 
Esq.  by  the  authority  of  the  Lord  high  Constable,  and  Earl 
Marshal  of  England ; but  that  quarrel  likewise  terminated 
without  bloodshed,  being  accommodated  by  Charles  I.  An- 
other instance  occurs  seven  years  later.  Rushworth  in  Obser- 
vations on  the  Statutes,  8tc.  p.  266. 


^ NOTE  XXIII.  Sect.  I.  p^.  49.  [Z]. 

V The  tdftt  contains  the  great  outlines  which  mark  the  course 
'of  private  and  public  jurisdiction  in  the  several  nations  of 
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Europe.  I shall  here  follow  more  minutely  the  various  steps 
of  this  progress,  as  the  matter  is  < curious  apd  important 
enough  to  merit  this  attention.  The  payrtpnt  of  a £ fg>£  by 
way  of  satisfaction  to  the  person  or  family  injured,  was  the  < 
first  device  of  a rude  people,  in  order,  to  check  the  career  o£.# 
private  resentment,  and  to  extinguish  chose  faidcey  Qf  deadly 
feuds,  which  were  prosecuted  among  theit?’  »vitn  the  utmost 
violence.  This  custom  ipry  be  traced  back  to  the1-  ancient 
Germans,  Tacit.  cj£  Morib,  G<nin.  c.  21.  aigi  prevailed 
among  other  vmcivilized  nations.  Many  examples0of  this  are 
collected  by  the  ingenious  and  learned  author;  of  Historical 
Law  Tracts,  vol.  i.  p.41.  These  fines  were  ascertained  and 
levied  in  three  different  manners.  At  first  they  were  settled 
by  voluntary  agreement  between  the  parties  at'  variant  .A  m 
Wher^  their  rage  began  to  subside,  and  they  felt  the  had  ef- 
fects  of  their  continuing  inVnmity,  they  came  to  terld  of 
Concord,  and  the  satisfaction  made-  was  called  a cofL^ositioJi, 
implying  that  it  was  fixed  by  mutual  consent.  De  l’Esprit  - 
des  Loix,  lib.  xxxf  c.  19.  It  is  apparent  from  some  of  the 
more  ancient  codes  of  laws,  that  at  the  time  when  these 
were  compiled,  matters  still  remained  in  that  simple  s^atpA 
In  certain  cases,  me  person  who  had  committed  ah  ofiVe.ce. 
was  left  exposed  tL  the  resentment  of  those  whom  he  had 
injured^  until  he  should  recover  their  favour,  quoquo  modo 
potuerit.  LexFrision.  tit.  11.  § 1.  The  next  mode  of  levy- 
ing these  fines  was  by  the  sentence  of  arbiters.  An  arbiter 
is  called  in  the  Re^iam  m'ajestatem  amicabilis  compositor, 
lib.  xi.  c.  4.  § 10.  He  could  estimate  the  degree  of  offence  | 
with  more  impartiality  than  the  parties  interested,  and  deter- 
mine with  greater  equity  what  satisfaction  ought  to  be  de- 
manded. It  is  difficult  to  bring  an  authentic  proof  of  a 
custom  previous  to  the  records  preserved  in  any  nation  of 
Europe.  But  one  of  the  Formulae  Andegavenses  compiled 
inutile  sixth  century,  seems  to  allude  to  a transaction  carried 
on  not  by  the  authority  of  a judge,  but  by  the  mediation  of 
arbiters  chosen  by  mutual  consent.  Bouquet  Recuei^des 
Histor.  tom.  iv.  p.  56C.  But  as  an  arbiter  Avanted  authority 
to  enforce  his  decisions,  judges  were  appointed  witfjieomjfJ-  / 
sive  power  to  oblige  both  parties  to  acquiesce  in  their  deci-  * 
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sions.  Previous  to  this  last  step,  the  expedient  of  paving 
compositions  vvas  an  imperfect  remedy  against  the  pernicious 
effects*'  of  private  resentment.  As  soon  as  this  important 
change  was  introduced,  the  magistrate,  putting  himself  in 
place  of  the  person  ipiured,  ascertained  the  composition  with 
which  he  ouQht  Y>  rest  satisfied.  Every  possible  injury  that 
could  occur  in  the  intercourse  of  civil  society  was  considered 
and  estimated,  and  the  (^propositions  due  to  the  person  ag- 
grieved weFe  fixed  with  such  minute  attention  as  discovers, 
in  meet  caies,  amazing  discernment  and  delicacy,  in  some 
instances,  unaccountable  caprice.  Besides  the  composition 
payable  to  the  private  part}',  a certain  sum  called  a fredumy 
was  paidtft  the  King  or  State,  as  Tacitus  expresses  it,  or  to 
► cne'*fiscus,  in  the  language  of  the  barbarous  laws.  Some 
authors,  blending  the  refined  i^eas  of  modem  polic/*  with 
their  reasonings  concerning  pcient  transactions,  have  imagin-p 
ed  that  the  fredurn  was  ^compensation  due  to  the  communi- 
ty, on  account  of  the  violation  of  the  public  peace.  But  it 
is  manifestly  nothing  more  than  the  price  paid  to  the  magis- 
trate for  the  protection  which  he  afforded  against  the  violence 
oi  tf-rben^pent.  The  enacting  of  this  wy  a considerable 
rfep  towards  improvement  in  cri  minal  jurisprudence.  In 
some  of  the  more  ancient  codes  of  laws,  the  freda  are  alto- 
gether omitted,  or  so  seldom  mentioned,  that  it  is  JVident 
they  were  but  little  known.  In  the  later  codes,  the  fredmn 
is  as  precisely  cpecified  as  the  qpmposyjon.  In  jommon 
cases  it  was  equal  to  the  third  part  of  the  composition. 

' Capitul.  vol.  A p.  52.  In  some  extraordinary  cases,  where 
it  was  n.-bre  difficult  to  protect  the  person  who  had  comitted 
violence,  the  fredum'was  augmented.  Capitul.  vol.  i.  p.  515. 
These  freda  made  a considerable  branch  in  the  revenues  of 
the  barons;  and  in  whatever  district  territorial  jurisdiction 
was  granted,  the  royal  judges  were  prohibited  from  levying 
any  freda.  In  explaining  the  nature  of  the  fredum , I have 
followed,  in  a great  measure,  the  opinion  of  M.  de  Mon- 
tesqi>?eu,  though  I know  that  several  gleamed  antiquaries 
ha\j|  takei^  the  word  in  a different  sense.  De  l’Esprit  des 
^.oix,  liv.  xxx.  c.  20,  &c.  The  great  object  of  judges  was 
to  compel  the  one  party  to  give,  and  the  other  to  accept  the 
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satisfaction  prescribed.  They  multiplied  regulations  to  this 
purpose,  and  enforced  them  by  grievous  penalties.  Ityg. 
Longob.  lib.  i.  tit.  9.  § 34.  Ibid.  tit.  37.  § if 2.  CapitfSI.  vol. 
i.  p.  371.  § 22.  The  person  who  received  a composition  was 
obliged  to  cease  from  all  farther  hostility,  and  to  confirm  his» 
reconciliation  with  the  adverse  party  by  an  otyh*  Leg*?  Longob. 
lib.  i.  tit.  9.  § 8.  As  an  additional  and  more  permanent  eyi- 
dence  of  reconciliation,  he  was  required  vo  grant  a bond  of 
security  to  the  person  from  whom  he  received  a Composition, 
absolving  him  from  all  farther  prosecution.  Mafculfus,  and 
the  other  collectors  of  ancient  writs,  have  preserved  several 
different  forms  of  such  bonds.  Marc.  lib.  xi.  § 18.  Append. 

§ 23.  Form.  Sirmondicse,  § 39.  The  Letters  of  Slanes,  known 
in  the  law  of  Scotland,  are  perfectly  similar  to  these  bfKids* 
of  security.  By  typ  letters<of  Slanes,  the  heirs  and  relations 
r,of  a person  who  had  been  murc^yed,  bound  themtyh^cs,  in 
consider ;ation  of  an  Assythment  or  composition  paid ’to  them, 
to  forgive,  “ pass  over,  and  for  ever  forget,  and  in  oblivion* 
inter,  all  rancour,'  malice,  revenge,  prejudice,  griftlge,  and 
resentment,  that  they  have  or  may  conceive  against  the  ag- 
gressor or  his  posterity,  for  the  crime  which  he  hady'ouf- 
mitted,  and  discharge  him  of  all  action,  civil  or  'ypf&nsf 
against  him  or  his  estate,  for  now  and  ever.”  System  of 
Stiles  by  Dallas  of  St.  Martin’s,  p.  862.  In  the  ancient 
form  of  letters  of  Slanes,  the  private  party  not  only  forgives 
and  forgets,  but  pprdons  and  grants  remiss j on  of  the  crime. 
This  practice,  Dallas,  reasoning  according  to  the  principles 
of  his  own  age,  considers  as  an  encroachmerd  on  the  rights  | 
of  sovereignty',  as  none,  says  he,  could  pardon  q criminal 
but  the  king.  Ibid.  But  in  early  and  rude  times,  the  pro- 
secution, the  punishment,  and  the  pardon  of  criminals,  were 
all  deeds  of  the  private  person  who  was  injured.  Madox 
has  ^published  two  writs,  one  in  the  reign  of  Edward  I.  the 
other  in  the  reign  of  Edward  III.  by  which  private  persons 
grant  a release  or  pardon  of  all  trespasses,  felonies,  robberies, 
and  murders  committed.  Formul.  Anglican.  No.  70S£J705. 

In  the  last  of  these ’instruments,  some  regard  seems  to  be 
paid  to  the  rights  of  the  sovereign,  for  the  pardoA’is  grantecy 
en  quant  que  en  nous  esi.  Even  after  the  authority  of  the 
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magistrate  was  interposed  in  punishing  crimes,  the  punish- 
ment of  criminals  is  long  considered  chiefly  as  a gratification 
to  tiiN  resentndhat  of  the  persons  who  have  been  injured.  In 
Persia  a murderer  is  still  delivered  to  the  relations  of  the 
person  whom  he  has  £lhin,  who  put  him  to  death  with  their 
own  hahds  . If  they  refuse  to  accept  of  a sum  of  money  as 
a Compensation;  The  sovereign,  absolute  as  he  is,  cannot 
pardon  the  murderer.  Voyages  de  Chardin,  iii.  p.  417.  edit. 
1735,  4to.  ■*  Voyages  de  Tavernier,  liv^sA.  c.  5.  10.  Among 
the  Arabians,  though  one  of  the  first  polished  people  in  the 
East,  the  same  custom  still  subsists.  Description  de  l’Arabie 
par  M.  Nieubuhr,  p.  28.  By  a law  in  the  kingdom  of  Aragon 
as  late  as  the  year  1564,  the  punishment  of  one  condemned 
ti* * death  cannot  be  mitigated  but  by  consent  of  the  parties 
V/ho  nave  been  injured.  Fueros  fk  Observancias  del  tReyno 

de  ‘Aragon  , p.204.6.  _ ^ 

'\J  v 'O  • 5 

3 j 

If,  after  all  the  engagements  to  cease  from  enmity  which 
I have'  mentioned,  any  person  renewed  hostilities,  and  was 
guilty  of  any  violence,  either  towards  the  person  from  whom 
he^had  received  a composition,  or  towards  his  relations  and 
hcl’is  |/®"S  was  deemed  almost  heinous  crime,  and  punish- 
ed with  extraordinary  rigour.  It  was  'iin  act  of  direct  re- 
bellion against  the  authority  of  the  magistrate,  and  .was  re- 
pressed by  the  interposition  of  all  his  power.  Leg.  Longob. 
lib.  i.  tit.  9 § 8.  34.  Capit.  vol.  i.  p.  371.  § 22.  Thus  the 
avenging  of  injuries  vTas  taken  out  of  private  hands,  a legal 
composition  was  established,  and  peace  and  amity  were  re- 
stored jinder  the  inspection,  and  by  the  authority  of  a judge. 
It  is  evident,  that  at  the  time  when  the  barbarians  settled  in 
the  provinces  of  the  Roman  Empire,  they  had  fixed  judges 
established  among  them  with  compulsive  authority.  Persons 
vested  with  this  character  are  mentioned  by  the  earliest  his- 
torians. Du  Cange,  voc.  Judices.  The  right  of  territorial 
jurisdiction  was  not  altogether  an  usurpation  of  the  feudal 
bryons,  or  an  invasion  of  the  prerogative  of  the  sovereign. 
There  is  good  reason  to  believe,  tha1)  the  powerful  leaders, 
N^ho  se^ed  different  districts  of  the  countries  which  they 
conquered,  and  kept  possession  of  them  as  allodial  property, 
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assumed  from  the  beginning  the  right  of  jurisdiction, 'and  ex- 
ercised it  within  their  own  territories.  This  jurisdiction  wjks 
supi'eme,  and  extended  to  all  causes.  Thqrivclearest  jffoofs 
of  this  are  produced  by  M.  Bouquet.  Le  Droit  publique  de 
France  ecclairci,  &c.  tom.  i.  p.  206,  Lc.  The  privilege  of  4 
judging  his  own  vassals,  appears  to  have  beei}:, originally  a 
right  inherent  in  every  baron  who  held  a &ci.  As  far  back 
as  the  archives  of  nations  OLn  conduct  us  w;,th  any  certainty, 
we  find  the  jurisdictr  n and  fief  unfted.  One  of  £he  earliest 
charters  to  a layman  which  I have  met  with,  is  the  t of  Lu- 
dovicus  Pius,  A.  D.  814.  And  it  contains  thetright  of  ter- 
ritorial jurisdiction,  in  the  most  express  and  extensive  terms. 
Capitul.  vol.  ii.  p.  1405.  There  are  many  charters  to  churches 
and  monasteries  of  a rqore  early  date,  containing  grants ^ 
similar  jurisdiction,  and  prohibiting  any  royal  judge  td  enjtgr 
the  territories  of  those  churciies  or  monasteries,  or  to  (per- 
form any  act  of  judicial  aut-iorit^'tljeA.  Bouquet  ^xtecueil 
des  Hist.*  tom.  iv.  p.  628.  631.  633.  tom.  v.  p.  703.  710.  752.  • 
762.  Muratori  hqs  published  many  very  ancient  charters  « 
containing  the  same  immunities.  Antiq.  Ital.  Dissert.  Kt. 

In  most  of  these  deeds,  the  royal  judge  is  prohibited  fraijp'* 
exacting  the  Jredaxlue  to  the  possessor  of  territorial  j^rigshc-. 
tion,  which  shows  *ihat  they  constituted  a valuable  part  of 
the  revepue  of  each  superior  lord  at  that  juncture.  The  ex- 
pense ot  obtaining  a sentence  in  a court  of  justice  during  the 
middle  ages  was  so  considerable,  that  this  circumstance 
alone  waf  sufficientf-co  rentier  men  unwilling  to 'decide  any 
contest  in  judicial  form.  It  appears  from  a charter  in  the  q 
thirteenth  century,  that  the  baron  who  had  hie  right  of 
justice,  received  the  fifth  part  of  the  value  of  every  subject, 
the  property  of  which  was  tried  and  determined  in  his  court. 

If,  after  the  commencement  of  a law-suit,  the  parties  ter- 
minated the  contest  in  an  amicable  manner,  or  by  arbitration,  « 
they  Svere  nevertheless  bound  to  pay  the  fifth  part  of  the 
subject  contested,  to  the  court  before  which  the  suit  had  been 
brought.  Hist,  de  Dauphine,  Geneve,  1722,  tom.  i.  p.^'32.  1 

Similar  to  this  is  a regulation  in  the  charter  of  liberty  grant- 
ed to  the  town  of  Friburgh,  A.  D.  1120.  If  tv^y  of  tl  b / 
citizens  shall  quarrel,  and  if  one  of  them  shall  complain  to  * 
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the  superior  lord  or  to  his  judge,  and  after  commencing  the 
suit,  shall  be  privately  reconciled  to  his  adversary,  the  judge, 
it  h^.,  does  no{sgpprove  of  this  reconciliation,  may  compel 
him  to  go  on  with  his  lawsuit,  and  all  who  were  present  at 
the  reconciliation  shallQforfeit  the  favour  of  the  superior  lord. 
Historic  Zaringo  Zadensis.  Auctor.  Jo.  Dan.  Schoepflinus. 
Carolsr.  17o5.  vol.  v.  p.  55. 

I 3 rt i 

What  ^vas  the  exten  of  that  jurisdiction  which  those 
\ ho  held  fiefs  possessed  originally,  we  cannot  now  determine 
with  certainty.  It  is  evident  that,  during  the  disorders 
which  prevailed  in  every  kingdom  of  Europe,  the  great  vas- 
sals took  advantage  of  the  feebleness  of  their  Monarchs,  and 
\p'ged  Their  jurisdictions  to  the  utmost.  As  early  as  the 
tenth  century,  the  more  powerful  barons  had  usurped  the 
rig.f^of  deciding  all  causes,  whether  civnor  criminal.  They 
had  acquired  the  High  j ustice  ^ well  as  the  Low.  Establ. 
de  St.  Louis,  lib.  i.  c.  24,  25.  Their  sentences  were  final, 
and  there  lay  no  appeal  from  them  to  gny  superior  court. 
Several  striking  instances  of  this  are  collected  by  Brussel. 
Traitd  des  Fiefs,  liv.  iii.  c.  11,  12,  13.  Not  satisfied  with 
th'^yt!^, more  potent  baron?  got  their  tem.ories  erected  into 
Re  gait  Lies,  with  almost  every  royal  prerogative  and  jurisdic- 
tion. Instances  of  these  were  frequent  in  France.  Bruss. 
ibid.  In  Scotland,  where  the  power  of  the  feudal  nooles  be- 
came exorbitant,  they  were  very  numerous.  Historical  Law 
Tracts,  voLd.  tract  vi.  Even  ir  Engkjid,  thoug.l  the  au- 
thority of  the  Norman  kings  circumscribed  the  jurisdiction 
of  the  baroi/i  within  more  narrow  limits  than  in  any  other 
feudal  Kingdom,  several  counties  palatine  were  erected,  in- 
to which  the  king’s  judges  could  notenter,  and  no  writ  could 
come  in  the  King’s  name,  until  it  received  the  seal  of  the 
county  palatine.  Spelman.  Gloss,  woe.  Comites  Palatini  ; 
Blackstone’s  Commentaries  on  the  Laws  of  England,’ vol. 
iii.  p.  78.  These  lords  of  regalities  had  a right  to  claim  or 
rescue  their  vassals  from  the  King’s  judges,  if  they  assumed 
any  jurisdiction  over  them.  Brussel,  v\bi  supra.  In  the  law 
ofj^cotlawi  this  privilege  was  termed  the  right  of  repledging 
;Jand  the  frequency  of  it  not  only  interrupted  the  course  of 
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justice,  but  gave  rise  to  great  disorders  in  the  exercise  of 
it.  Hist.  Law  Tracts,  ibid.  c The  jurisdiction  of  the  cour- 
ties  palatine  seems  to  have  been  productive  of  like  incon- 
veniences in  England* 


The  remedies  provided  by  Princes  against  the  bqjj  effects 
of  these  usui'pations  of  the  nobles,  or  incq«j£ia*rate  grants 
of  the  crown,  were  various  and  gradually  applied.  Under 
Charlemagne  and  hki  immediate  descendants,  the,yegal  pre- 
rogative still  retained  great  vigour,  and  the  DuceSj  Comiter, 
and  Missi  Dommici , the  former  of  whom  were  ^ordinary  and 
fixed  judges,  the  latter  extraordinary  and  itinerant  judges, 
in  the  different  provinces  of  their  extensive  dominions,  ex- 
ercised a jurisdiction  co-ordinate  with  the  barons  in  som^. 
cases,  and  superior  to  them  in  others.  Du  Cange,  voc^ZT  w, 


Comites , & Missi.  hJMurat.  Antiq.  Dissert,  viii.  & ix.  ( ("~'ut 


under  the  feeble  race  of  mqy arch-f  • vvhr^s uc ce e de d t(  ('  m,  the 
authority  of  the  royal  judges  declined,  and  the  barons  ac- 
quired that  unlimited  jurisdiction  which  has  been  described. 
Louis  VI.  of  France  attempted  to  revive  the  function  of  the 
Missi  Dommici  under  the  title  of  Juges  des  Exempts , but^ 
the  barons  were  become  too  powerful  to.  bear  suc^anjpn- 
croachment  on  theA  jurisdiction,  and  he  was  obligee^ to  de-< 
sist  from  employing  them.  TIenaut  Abrege  Chron.  tom.  ii. 
p.  730.'J  His  successor,  (as  has  been  observed)  had  recourse 
to  expedients  less  alarming.  The  appeal  de  defaute  de  droit , 
or  on  account  of  tlfe  refusal  of  justice,  was'  the  * first  which 
was  attended  with  any  considerable  effect.  According  to 
the  maxims  of  feudal  law,  if  a baron  had  not  (£»  many  vas- 
sals  as  enabled  him  to  try  by  their  peers,  the  parties  Oho  of- 
fered to  plead  in  his  court,  or  if  he  delayed  or  refused  to 
proceed  in  the  trial,  the  cause  might  be  carried,  by  appeal, 
to  the  court  of  the  superior  lord  of  whom  the  baron  held, 
and  tried  there.  De  l’Esprit  des  Loix,  liv.  xxviii.  c.  28. 
Du  Cange,  voc.  defectus  Justitice.  The  number  of  Peers  or 
assessors  in  the  courts  of  barons  was  frequently  very  con- 
siderable. It  appeals  from  a criminal  trial  in  the  court  of 
the  viscount  de  Lautrec,  A.  D.  1299,  that  upwards  of  two 

(fj  5 # I.’  J 

hundred  persons  were  present,  and  assisted  in  the  trial,  andY 
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voted  in  passing  judgment.  Hist,  de  Langued.  par  D.  D. 
de  Vic  & V^isette,  tom.  iv.  P^euves,  p.  114.  But  as  the 
>’  righ^pf  jurisdiction  had  been  usurped  by  many  inconsider- 
able barons,  they  were  often  unable  to  hold  courts.  This 
, gave  frequent  occasion  to  such  appeals,  and  rendered  the 
practice  familiar.  -By  degrees  such  appeals  began  to  be 
made  from  the'v-urts  of  the  more  powerful  barons,  and  it  is 
evident',  from  a decision  recorded  by  Brussel,  that  the  royal 
judges  Wi^;e  willing  to  give  countenance  to  any  pretext  for 
4iem.  Traite  des  Fiefs,  tom.  i.  p.  235.  261.  This  species 
of  appeal  ha^  less  effect  in  abridging  the  jurisdiction  of  the 
nobles,  than  the  appeal  on  account  of  the  injustice  of  the 
sentence.  When  the  feudal  monarchs  were  powerful,  and 
*l’d  «ir  judges  possessed  extensive  authority,  such  appeals 
st-ems  to  have  been  frequent.  Capitul.  vol.  i.  p.  175.  180; 
aftiejthey  were  made  in  a mam-fcr  suitable  to  the  rudeness  of 
a simpaJ  age.  Thei-perirces  aggrieved  resorted  to  the  palac  i 
of  their  sovereign,  and' With  outcries  and  loud  noisr  called  to 
him  fo;  redress.  Capitul.  lib.  iii.  c.  59.  Chronic.  Lawter- 
bergiense  ap.  Mencken.  Script.  German,  vol.  ii.  p.  284.  b. 
In  the  kingdom  of  Aragon,  the  appeals  to  the  Justizci , or  su- 
prpjyf  jjudge,  were  taken  ip  such  a form  ts  supposed  the  ap- 
peliaiii  to  be  in  immediate  dangermf  deafh,  or  of  some  violent 
outrage ; he  rushed  into  the  presence  of  the  judge,  crying 
with  a loud  voice,  Avz,  Avi , Fuerza , Fuerza , thus  imploring 
(as  it  were)  the  instant  interposition  of  that  supreme  judge 
in  order  Cd  sate  him.  Hier.  nilanca  aCommenf  <s  de  rebus 
Aragon,  ap.  Script.  Hispanic,  Pistorii,  vol.  iii.  p.  753.  The 
abolition  Oi~  the  trial  by  combat  facilitated  the  revival  of  ap- 
peals of  this  kind.  The  effects  of  the  subordination  which 
appeals  established,  in  introducing  attention,  equity,  and  con- 
sistency of  decision  into  courts  of  judicature,  were  soon  con- 
spicuous ; and  almost  all  causes  ohhmportance  were  carried 
to  be  finally  determined  in  the  King’s  courts.  Brussel,  tom. 
i.  252.  Various  circumstances  which  contributed  towards 
tlya,  introduction  and  frequency  of  such  appeals  are  enume- 
rated De  l’Esprit  de  Loix,  liv.  xxyiii.  c.  27.  Nothing, 
Jipwev^r,  was  of  such  effect  as  the  attention  which  monarchs 
gave  to  the  constitution  and  dignity  of  their  courts  of  jus- 
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tice.  It  was  the  ancient  custom  for  the  feudal  monarchs,  to 
preside  themselves  in  their  courts,  and  to  administer  justice 
in  person.  Marculf.  lib.  i.  § 25.  MuraU  Dissert.  x*x i. 
Charlemagne,  whilst  he  was  dressing,  used  to  call  parties 
into  his  presence,  and  having  heard  ar  d considered  the  sub- 
ject of  litigation,  gave  judgment  concerfiftig  it.  Egmhartus 
vita  Caroli  magni,  cited  by  Madox,  Hh ' C*o{' Exchequer, 
vol.  i.  p.  91.  This  trial  and  decision  of  causes  by  the  sove- 
reigns themselves  could  not  fail  f rendering  th"ir  courts 
respectable.  St.  Louis,  who  encouraged  to  the  utmofd 
the  practice  of  appeals,  revived  this  ancient  custom,  and 
administered  justice  in  person  with  all  the  ancient  simplicity. 
4‘  I have  often  seen  the  saint,”  says  Joinville,  u sit  under  the 
shade  of  an  oak  in  the  wood  of  Vincennes,  when‘kall  w£p* 
had  any  complaint  freely  approached  him.  At  other  *iriBs 
he  gave  orders  to  spi  ad  a car*  et  in  a garden,  and  seating  Xi- 
Lelf  upon  it,  heard  the  causes  that  ^bre  brought  befoj'u him.” 
Hist.  deltSt.  Louis,  p.  13.  edit.  1761.  Princes  of  inferior 
rank,  who  possessed  the  right  of  justice,  sometimes  dis- 
pensed it  in  person,  and  presided  in  their  tribunals.  Two 
instances  of  this  occur  with  respect  to  the  Dauphines  of 
Vienne.  Hist,  dt  ‘Dauphine,  tom.  i.  p.  1 8.  tom.  ii.  m 2^. 
But  as  Kings  and  ^VinceS"  could  not  detide  every  cac-se  in 5 
person,  nor  bring  them  all  to  be  determined  in  the  same 
court ; t?hey  appointed  Baillis , with  a right  of  jurisdiction, 
in  different  districts  of  their  kingdom.  These  possessed 
powers  sbmewhat  similar  to  those  of  the  jthcic'ut  Comites . 
It  was  towards  the  end  of  the  twelfth  century  and  beginning 
of  the  thirteenth,  that  this  office  was  first  institutedfin  France. 
Brussel,  liv.  ii.  c.  35.  When  the  King  had  a court  establish- 
ed in  different  quarters  of  his  dominions',  this  invited  his 
subjects  to  have  recourse  to  it.  It  was  the  private  interest 
of  the  Baillis , as  well  as  object  of  public  policy,  to  extend 
their  jurisdiction.  They  took  advantage  of  every  defect  in 
the  rights  of  the  barons,  and  of  every  error  in  their  pro- 
ceedings, to  remove  causes  out  of  their  courts,  and  to  brj^ig 
them  under  their  own  cognizance.  There  was  a distinction 
in  the  feudal  law,  and  an  extremely  ancient  one,  between  tbo 
high  justice  and  the  low.  Capitul.  3.  A.  D.  812.  § 4.  A.  D. 
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815.  § 3'.  Establ.  de.  St.  Louis,  liv.  i.  c.  40.  Many  barons 
possessed  the  latter  jurisdiction  who  had  no  tide  to  the  former. 

The  farmer  included  the  right  of  trying  crimes  of  every  kind, 
even  the  highest ; the  latter  was  confined  to  petty  trespasses. 

) This  furnished  endless’  pretexts  for  obstructing,  restraining, 
and  revJ£w«t£  the  proceedings  in  the  baron  courts.  Ordon.  ii. 

4 5r.  § 25.  458.  § ^9. A regulation  of  greater  importance 

succeeded  the  institution  of  Baiais.  The  King’s  supreme 
court  or  parliament  was  rendered  fixed  'as  to  the  place,  and 
constant  ifs  to  the  time  of  its  meetings.  In  France,  as  well 
as  in  the  other  feudal  kingdoms,  the  King’s  court  of  justice 
was  originally  ambulatory,  followed  the  person  of  the  mo- 
narch, and  was  held  only  during  some  of  the  great  festivals. 
hr  A \ip  Augustus,  A.  D.  1 305,  rendered  it  stationary  at  Paris, 

an^y  continued  its  terms  during  die  greater  part  of  the  year.  ) 

Pas<fAier  Recherches,  liv.  ii.  c.  2.  & 3,  &c.  Ordon.  tom.  i.  ; 
p.  366.  y%2.  Fie  ana  1113  successors  vested  extensive  ^powers 
in  that  court ; they  granted  the  members  of  it  several  privi- 
leges and  distinctions  which  it  would  be  tedious  to  enume- 
rate. Pasquier,  ibid.  Velly  Hist,  de  France,  tom.  vii.  p. 

307  t Persons  eminent  for  integrity  and  cJj;ill  in  law  were 
^ppolrjpp  judges  there.  Ibid.  By  degrees  the  final  deci- 
sion of 'all  causes  of  importance  was  brouglit  into  the  parlia- 
ment of  Paris,  and  the  other  parliaments  which  administered 
justice  in  the  King’s  name,  in  different  provinces  of  the 
kingdom.  This  jurisdiction,  however,  the  parliament  of 
Paris  acquired  very  slowly,  and  the  great  vassals  of  the 
j crown  made  violent  efforts  in  order  to  obstruct  the  attempts 
of  that  parliament  to  extend  its  authority.  Towards  the 
close  of  the  thirteenth  century,  Philip  the  Fair  was  obliged 
to  prohibit  his  parliament  from  taking  cognizance  of  certain 
appeals  brought  into  it  from  the  coutyj  of  the  Count  of  Bre- 
* tagne,  and  to  recognize  and  respect  his  right  of  supreme 
and  final  jurisdiction.  Memoirs  pour  servir  de  preuves  a 
l’Histore  de  Bretagne  par  Morice,  tom.  i.  p.  1037.  1074. 

, Chaijes  VI.  at  the  end  of  the  following  century  was  obliged 
to  confirm  the  rights  of  the  Dukes  of  B’fetagne  in  still  more 
^mj^e  foriJ.  Ibid.  tom.  ii.  p.  580, 581.  So  violent  was  the 
opposition  of  the  barons  to  this  right  of  appeal,  which  they 

1 


> 


256 


PROOFS  AND  ILLUSTRATIONS. 


considered  as  fatal  to  their  privileges  and  power,  that  the  au- 
thors of  the  Encyclopedic  have  mentioned  several  instancesrn 
which  barons  put  to  death,  or  mutilated,  sucSf  persons  us  ven-  ^ 
tured  to  appeal  from  the  sentences  pronounced  in  their  courts, 
to  the  parliament  of  Paris,  tom.  xii.  Ar *~Parlement,  p.  25.  < 


The  progress  of  jurisdiction  in  the  other  feudal  kingdoms 
was  in  a great  measure  similar  to  that  which  we  have  traced 
in  France.  In  England,  the  territorial  jurisdiction  of  the 
barons  was  both  ancient  and  extensive.  Leg.  E‘dw.  Ce'if. 
N°  5,  and  9.  After  the  Norman  conquest  iPbecame  more 
strictly  feudal ; and  it  is  evident  from  facts  recorded  in  the 
English  history,  as  well  as  from  the  institution  of  Counties 
Palatine,  which  I haVv  already  mentioned,  that  the  usurpa- 
tions of  the  noble Sy'n  England  were  not  less  bold  or'ejy  en- 
,,  sive  than  those  of  their  contemnpraries  on  the  comment. 
The  S5?ne  expedients  were  employed  to  circumscribe  or 
abolish  those  dangerous  jurisdictions.  William  the  Conquer- 
or established  a cbnstant  court  in  the  hall  of  his  palate  ; from 
which  the  four  courts  now  intrusted  with  the  administration 
of  justice  in  Engfond  took  their  rise.  Henry  II.  divide^1  his 
kingdom  into  six- circuits,  and  sent  itinerant  judgeV>tc  nolf1 
their  courts  in  them  at  stated  seasons.  Blackstone's  Com- 
mentujies  on  the  Laws  of  England,  vol.  iii.  57.  Justices 
of  the  peace  were  appointed  in  every  county  by  subsequent 
monarcjjs ; to  wfyose  jurisdiction  the  people  gradually  had 
recourse  dn  many  civil  causes.  The  privileges  of  the  Coun- 
ties Palatine  were  gradually  limited ; with  respect  to  some 
points  they  were  abolished ; and  the  administration^  justice 
was  brought  into  the  King’s  courts,  or  before  judges  of  his 
appointment.  The  several  steps  taken  for  this  purpose  are 
enumerated  in  Dalryrnple’s  History  of  Feudal  Property, 
chqp.  vii. 


In  Scotland  the  usurpations  of  the  nobility  were  more 
exorbitant  than  in  any  other  feudal  kingdom.  The  progress  % 
of  their  encroachments,  and  the  methods  taken  by  the  crown 
to  limit  or  abolish  their  territorial  and  independent  jurhdicy 
tions,  both  which  I had  occasion  to  consider  and  explain  ih 
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a former  work,  different  very  little  from  those  of  which  I 

have  now  given  the  detail.  History  of  Scotland,  vol.  i.  p.  45. 
a 

I should  perplex  myself  and  my  readers  in  the  labyrinth 
of  German  jurisp.  udence,  if  I were  to  attempt  to  delineate  the 
progress  oi*jL  *5 diction  in  the  Empire,  with  a minute  accu- 
racy. , It  is  sufficient  to  observe,  that  the  authority  which 
the  Aulic^ council  and  Imperial  chamber  now  possess,  took 
its  rise  from  the  same  desire  of  redressing  the  abuses  of  ter- 
» norial  'jurisdiction,  and  was  acquired  in  the  same  manner 
that  the  royal  courts  attained  influence  in  other  countries  of 
Europe.  All  the  important  facts  with  respect  to  both  these 
narticuL.rs,  may  be  found  in  Phil.  Datt,  de  pace  pu’blica 
jjaperii,  lib.  iv.  The  capital  a rubles  are  pointed  out  in 
Xfeff'el  Abrege  de  l’Histoire  81  Droit  ; oblique  d’Allemagne, 
p.  5*5P^581.  ; and  iryT’  ^d  du^Droit  publique  de  PEmph-e 
par  M.  le  Coq.  de  Villeray.  The  two  last  treaties  are  of 
great  authority,  having  been  composed  under  the  eye  of  M. 
Schoepflin  of  Strasburgh,  one  of  the  ablest  public  lawyers  in 
Germany. 


Mr 


NOTE  XXIV.  Sect.T.  p.  jS.  [A A]. 


\ 


It  is  not  easy  to  fix  with  precision  the  period  iat  which 
Ecclesiastics  first  began  to  claim  exemption  from  the  civil 
jurisdiction  It  is  certain,  that  yluring.ihe  early  and  purest 
ages  of  the  church,  they  pretended  to  no  such  immunity. 
The  autho’  ty  of  the  civil  magistrate  extended  to  all  persorS, 
and  t*4all  causes.  This  fact  has  not  only  been  clearly  estab- 
lished by  Protestant  authors,  but  is  admitted  by  many  'Ro- 
man Catholics  of  eminence,  and  particularly  by  the  writers 
in  defence  of  the  liberties  of  the  Gallican  church.  There 
are  several  original  papers  published  by  Muratori,  which 
show  that,  in  the  ninth  and  tenth  centuries,  causes  of  the 
greatest  importance  relating  to  ecclesiastics  were  still  deter- 
mined by  civil  judges.  Antiq.  Ital.  vol.  v.  dissert,  lxx. 
proofs  of  this  are  produced  likewise  by  M.  Houard,  Ancien- 
nes  Loix  des  Francois,  &c.  vol.  i.  p.  209.  Ecclesiastics 
/lid  not  shake  off  all  at  once  their  subjection  to  civil  courts. 
vol.  1.  2 M 
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This  privilege,  like  their  other  usurpations,  was  acquire^ 
slowly  and  step  by  step.  This  exemption  seems  at  first  t<t  t 
have  been  merely  an  act  of  complaisance,  flowing  from  Vene- 
ration for  their  character.  Thus  frony  a charter  of  Charle- 
magne in  favour  of  the  church  of  Mar',  A.  D.  796,  to 
which  M.  PAbb£  de  Foy  refers  in  his  Not jyC  ddDiplomes, 
tom.  i.  p.  201,  that  monarch  directs  his  judges,  if  apy  dif-*' 
ference  should  arise  bytween  the  administrators  of  the  reve- 
nues of  that  church  and  any  person  whatever,  not  to  summon' 
the  administrators  to  appear  in  mallo  publico  ; but  ftfst  of  ak 
to  meet  with  them,  and  to  endeavour  to  accommodate  the 
difference  in  an  amicable  manner.  This  indulgence  was  in 
process  of  time  improved  into  a legal  exemption,  ; which  ^ 
was  founded  on  the  sarfre  superstitious  respect  of  the  laity 
the  cleilcal  character  and  function.  A remarkable  instan  T' 
ftf  this  occurs  in  a charter  of  Frederic  Barbarossa,  A..  D. 
1172,  to  ihe  monaster}7  of  Altenburg’.  He  grants  them  ju- 
dicium non  tantum  sanguinolentis  plagse,  sed  vitse  & mortis  ; 
he  prohibits  any  of~  the  royal  judges  from  disturbing  their 
jurisdiction  ; and  the  reason  which  he  gives  for  this  ample 
concession  is,  nann.  quorum,  ex  Dei  gratia,  ratione  dit'pi 
ministerii  onus  levy-  est,  jugum  suave  ; nos  penitiSy&olu-  f 
mus  illos  oppressionis  contumelia,  vel  manu  Laica,  fatigari. 
Menckd;  Script,  rer.  Germ.  vol.  iii.  p.  1067. 


It  is  not):  necessary  * for  illustrating  what  is  contained  in  the 
text,  that  I should  describe  the  manner  in  which  the  code  of 
tiiie  canon  law  was  compiled,  or  show  that  the  (doctrines  in  ® 
it  most  favourable  to  the  power  of  the  clergy,  are  fourOed  on 
ignorance,  or  supported  by  fraud  and  forgery.  The  reader 
will  . find  a full  account  of  these  in  Gerard.  Van  Mastricht. 
Historia  Juris  Ecclesiastic,  & in  Science  de  Gouvemment  par 
M.  Beal,  tom.  vii.  c.  1.  & 3.  § 2,  3,  &c.  The  history  of  the 
progress  and  extent  of  ecclesiastical  jurisdiction,  with  an 
account  of  the  arts  which  the  clergy  employed  in  order  to 
draw  causes  of  every  kind  into  the  spiritual  courts,  is  no^ess  * 
curious,  and  would  throw  great  light  upon  many  of  the  cus- 
toms and  institutions  of  the  dark  ages ; but  it  if£likewise  / 
foreign  from  the  present  subject.  Du  Cange  in  his  Glossary,. 
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voc.  Curia  Christianitatis,  has  collected  most  of  the  causes 
with  respect  to  which1  the  clergy  arrogated  an  exclusive  ju- 
risdiction, and},  refers  to  the  authors,  or  original  papers, 
which  confirm  his  observations.  Giannone  in  his  Civil  His- 
tory of  Naples,  lib.  dix.  § 3.  has  ranged  these  under  proper 
heads,  ’an.c^scrutinizes  the  pretensions  of  the  church  with  his 
_ usual  boldness  dnd  discernment.  M.  Fleury  observes  that 
the  clergy  multiplied  the  pretexts  for  extending  the  authority 
of  the  Jjiritual  courts  Jith  so  muchiboldness,  that  it  was 
^pon  in^heir  power  to  withdraw  almost  every  person  and 
every  caustyfrom  the  jurisdiction  of  the  civil  magistrate. 
Hist.  Eccles.  tom.  xix.  Disc.  Prelim.  16.  But  how  ill- 
founded  soever  the  jurisdiction  of  the  clergy  may  have  been, 
'B  whatever  might  be  the  abuses  to^which  their  manner  of 
fer?ising  it  gave  rise,  the  principles  and  forms  of  their  ju- 
f Jbjudence  were  far  more  perTct  than'Jhat  which  was  known 
in  theQivil  courts.  »It  ;it»ms  be  certain  that  ecclesiastic^ 
never  submitted,  during  any  period  in  the  middle  ages,  to 
the  laws  contained  in  the  codes  of  the  barbarous  nations,  but 
were  governed  entirely  by  the  Roman  law.  They  regulated 
ahtheir  transactions  by  such  of  its  maxims  as  were  preserv- 
ed b?(  tradition,  or  were  contained  in  thc^Theodosian  code, 

a »'*■<’  r ’ 

and  other  books  exCant  among  them.  This  we  learn  from  a 
custom  which  prevailed  universally  in  those  ages.  ^ Every 
person  was  permitted  to  choose  among  the  various  codes  of 
laws  then  in  force,  that  to  which  he  was  willing  to  conform. 
In  any  transaction  of  importance,  ii-  was  usual  for  the 
persons  contracting  to  mention  the  law  to  which  they  sub- 
mitted, the)  it  might  be  known  how  any  controversy  that 
shoula  arise  between  them  was  to  be  decided.  Innumerable 
proofs  of  this  occiir  in  the  charters  of  the  middle  ages.  But 
the  clergy  considered  it  as  such  a valuable  privilege  of  their 
order  to  be  governed  by  the  Roman  law,  that  when  any  per- 
son entered  into  holy  orders,  it  was  usual  for  him  to  renounce 
the  code  of  laws  to  which  he  had  been  formerly  subject,  and 
to  declare  that  he  now  submitted  to  the  Roman  law.  Con- 
stat me  Johannem  clericum,  filium  quondam  Verandi,  qui  pro- 
C tesus  Fjm,  ex  natione  mea,  lege  vivere  Langobardorum,  sed 
tamen,  pro  honore  ecclesiastico,  lege  nunc  videor  vivere 
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Romana.  Charta,  A.  D.  1072.  Farulfus  presbyter  qui  pro- 
fessus  sum,  more  sacerdotii  mei,  lege  vivere  Romana.  Charta^ 

A.  D,1075.  Muratori  Antichita  Estensi.  votsa.  p.  78.  ,5ee 
likewise  Houard  Anciennes  Loix  des  Francois,  &c.  vol.  i. 
p.  203. 

1 «rrr 

The  code  of  the  canon  law  began  to  be  compiled  early  in 
the  ninth  century.  Mem.  Ale  l’Acad.  des.  Inscript,  tom. 
xviii.  p.  346,  &c.  It  ivas  above  two  centuries  afte/that  be- 
fore any  collection  was  made  of  those  customs,  whi?h  wer^/ 
the  rule  of  judgments  in  the  courts  of  the  barons*  Spiritual 
judges  decided,  of  course,  according  to  written  and  known 
laws  ; Lay  judges,  left  without  any  fixed  guide,  were  direct- 
ed by  loose  traditionary#  customs.  But  besides  this  gener/- 
ad vantage  of  the  canon  law,  its  forms  and  principles  ^e.'v 
more  consonant  to  reason,  and  more  favourable  to  the  e Wai- 
table decision  of  every  point  ih  conuo^eisy,  than  thosu%hich 
prevailed  in  lay  courts.  It  appears  from  Notes  XXI.  and 
XXIII.  concerning  ^private  wars,  and  the  trial  by  combat, 
that  the  whole  spirit  of  ecclesiastical  jurisprudence  was  ad- 
verse to  those  sanguinary  customs  which  were  destructive 
of  justice ; and  the  whole  force  'of  ecclesiastical  au&qrity  ( 

Was  exetted  to  abolish  them,  and  to  substitute  trials  by  law 
and  evidence  in  their  room.  Almost  all  the  forms  in  lay 
courts,  which  contribute  to  establish,  and  continue  to  pre- 
serve ordqy  in  judicial  proceedings,  are  borrowed  from  the 
canon  law.  Fleury  instit.  au  droit  canon,  part  hi.  c.  6.  p. 

52.  St.  Louis,  in  his  Establissemens,  confirms  many  of  his  ^ 
new  regulations  concerning  property,  and  the  administration 
of  justice,  by  the  authority  of  the  canon  law,  from  which  he 
borrowed  them.  Thus,  for  instance,  the  first  hint  of  attach- 
ing moveables  for  the  recovery  of  a debt,  was  taken  from 
the  canon  law.  Estab.  liv.  ii.  c.  21  and  40.  And  likewise  • 
the  cessio  bonorum , by  a person  who  was  insolvent.  Ibid. 

In  the  same  manner,  he  established  new  regulations  with  re- 
spect to  the  effects  of  persons  dying  intestate,  liv.  i.  c.  <@9.  t * 
These  and  many  othefsalutary  regulations  the  Canonists  had 
borrowed  from  the  Roman  law.  Many  other  €\amplfci 
might  be  produced  of  more  perfect  jurisprudence  in  the 
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Cation  law  than  was  known  in  lay  courts.  For  that  reason  it 
was  deemed,  an  high  privilege  *o  be  subject  to  ecclesiastical 
jurisdiction.  A,  prong  die  many  immunities,  by  which  men 
were  allured  to  engage  in  the  dangerous  expeditions  for  the 
.)  recovery  of  the  Holy  Land,  one  of  the  most  considerable  was 
the  dec’rrin^  such  as  took  the  Cross  to  be  subject  only  to  the 
spiritual  courts, C ai  d.  to  the  rules  of  decision  observed  in  them. 

See  Note  XIII.  ^nd  du  Cange,  T^oc.  cruris  privilegia. 

*>  ’•>  $ 

\ £TOTE  XXV.  Sect.  I.  p.  53.  [BBJ. 

& 

T he  rapidity  with  which  the  knowledge  and  study  of  the 
Roman  law  spread  over  Europe  is  amazing.  The  copy  of 
^ t \ Pandects  was  found  at  Amalphi,  A.  D.  1137.  Imerius 
ojintd  a college  of  civil  law  at  Bologna  a few  years  after. 

CiiiJ'ji.  Hist,  book  xi.  c.  2.  It  began  t'*be  taught  as"h  part 
of  academical  leamirg  i3fc»diffe^*nt  parts  of  France  before 
the  middle  of  the  century.  Vaccarius  gave  lectures  on  the 
civil  law  at  Oxford,  as  early  as  the  year  1147.  A regular 
system  of  feudal  law,  formed  plainly  in  imitation  of  the  Ro- 
' maj  code,  was  composed  by  two  Milanese  lawyers  about  the 
vear?l,150.  Gratiim  published  the  code  J£  canon  law,  with 
large  Additions  and  emendations,  about  tl  Lx  same  time.  The 
earliest  collection  of  those  customs,  which  served  as  the 
rules  of  decision  in  the  courts  of  justice,  is  the  Assises  de  Je-  > 
rusalem.  They  were  compiled,  as  the  preamable  informs 
us,  in  the  ^earT099,  and  are  called  Ju'J  ConsuetCdinarium 
) quo  regebatur  regnum  orientale.  Willerm.  Tyr.  lib.  xix.  c.  2. 

But  peculiar  'circumstances  gave  occasion  to  this  early  compi- 
lation. The  victorious  Crusaders  setded  as  a colony  in  a 
foreign  country,  and  adventurers  from  all  the  different  na- 
tions of  Europe  composed  this  new  society.  It  was  neces- 
sary on  that  account  to  ascertain  the  laws  and  customs  which 
were  to  regulate  the  transactions  of  business,  and  the  adminis- 
tration of  justice  among  them.  But  in  no  country  of  Eu- 
rope was  there,  at  that  time,  any  collection  of  customs,  nor 
had  any  attempt  been  made  to  render  Jaw  fixed.  The  first 
^ l klerta’  jng  of  that  kind  was  by  Glanville,  Lord  Chief  Jus- 
tice of  England,  in  his  Tractatus  de  Legibus  & Consuetudi- 
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nibus  Anglise,  composed  about  the  year  1181.  The  Regi- 
am  Majestatem  in  Scotland*  ascribed  to  Davidj.  I*  seems  to 
be  an  imitation,  and  a servile  one,  of  Gl|jiville.  Several 
Scottish  Antiquaries,  under  the  influence  of  that  pious  cre- 
dulity, which  disposes  men  to  assent  without  hesitation,  to 
whatever  they  deem  for  the  honour  of  their  native  ^country, 
contend  zealously,  that  the  Regiam  Majesfatcm  is  a produc- 
tion prior  to  the  treatise  $f  Glanville ; and  have  brought 
themselves  to  believ?  that  a natior  in  a superior  sfrte  of  im- 
provement, borrowed  its  laws  and  institutions  from ( one  co/  • 
siderably  less  advanced  in  its  political  progress.  The  inter- 
nal evidence  (were  it  my  province  to  examine  it)  by  which 
this  theory  might  be  refuted,  is,  in  my  opinion,  decisive. 
The  external  circumstances  which  have  seduced  Scottish/  - 
thors  into  this  mistake*,  have  been  explained  with 
precision  and  candtfhr  by  SL  David  Dalrymple,  in  hi^-j  ^k- 
Snination  of  some  of  the  argime^foythe  high  annuity  of 
Regiam^Majestatem,  Edin.  1769,  4to.  that  it  is  to  be  hoped 
the  controversy  will  not  be  again  revived.  Pierre  4e  Fon- 
taines, who  tells  us,  that  he  was  the  first  who  had  attempted 
such  a work  in  France,  composed  his  Cornell,  which  contains 
an  account  of  the  Gusto  ms  of  the, country  of  V ermandois,  in 
the  reign  of  St.  L'  uis,  wtnch  began  A.'  D.  1226.  A ciuma 
noir,  the  author  of  the  Coustumes  de  Beauvoisis , lived  about  the 
same  tifoe.  The  Establissemens  of  St.  Louis,  containing  a 
large  collection  of  the  customs  which  prevailed  within  the 
royal  dorfuins,  wert  published  by  the  authoi  ity  of  that  mo- 
narch. As  soon  as  men  became  acquainted  with  the  advan- 
tages of  having  written  customs  and  laws,  to  whir  i they  could 
have  recourse  on  every  occasion,  the  practice  of  cotecting 
them  became  common.  Charles  VII.  of  France,  by  an  or- 
donance  A.  D.  1453,  appointed  the  customary  laws  in  every 
province  of  France  to  Ge  collected  and  arranged.  Velley 
and  Villaret.  Histoire.  tom.  xvi.  p.  113.  His  successor, 
Louis  XL  renewed  the  injunction.  But  this  salutary  under- 
taking hath  never  been  fully  executed,  and  the  jurisprudence 
of  the  French  nation  remains  more  obscure  and  uncertain 
than  it  would  have  been  if  these  prudent  regulations  of  thf  >'r 
monarchs  had  taken  effect.  A mode  of  judicial  determina- 
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tion  was  established  in  the  middle  ages,  which  affords  the 
cLarest  proof  that  judges,  while  they  had  no  other  rule  to 
direct  dieir  decrCfes  but  unwritten  and  traditionary  customs, 
were  often  at  a loss  ho\y  to  find  out  the  facts  and  principles, 

} according  to  which' they  were  bound  to  decide.  They  were 
obliged,  in ' '-dubious  cases,  to  call  a certain  number  of  old 
men,  arpl  to  lay  the  case  before  them,  that  they  might  inform 
them  what  was  the  practice  or  custom  with  regard  to  the 
p^int.  This  was  called  Enqueste  par  tourbe.  Du  Cange, 
vo  A Turoh.  The  effects  of  the  revival  of  the  Roman  juris- 
prudence hav&  been  explained  by  M.  de  Montesquieu,  liv. 
xxviii.  c.  42.  and  by  Mr.  Hume,  Hist,  of  England,  vol.  ii. 
p.  441.  J have  adopted  many  of  their  ideas.  Who  can 
’ pn  hnd  to  review  any  subject  which  ^uch  writers  have  con- 
sic  ljred,  without  receiving  from  +hem  ligjht  and  information  ? 
At  tn£  game  time  I apt  convinced,  that  the  knowledge  ofr, 
the  Roman  law  was  not-,  so  entirely  lost  in  Europe  during 
the  middle  ages,  as  is  commonly  believed.  My  subject 
does  not  require  me  to  examine  this  poini.  Many  striking 
facts  with  regard  to  it  are  collected  by  Donato  Antonio  d’ As- 
ti EJUl’  Uso  e autorita  della  regione  civU^  nelle  provincie 
’Jell’  Jmperio  Occideptale.  ’ Nap.  ^75 1.  SJ, vol.  8vo. 


That  the  civil  law  is  intimately  connected  with  We  mu- 
nicipal jurisprudence  in  several  countries  of  Europe,  is  a fact 
so  well  known,  that  it  needs  no  illustration.  Everpjn  Eng- 
land, where  the  common  law  is  supposed  to  form  a system 
) perfectly  distipct  from  the  Roman  code,  and  although  such 
as  appl ) in  that  country  to  the  study  of  the  common  law 
boast  of  this  distinction  with  some  degree  of  affectation,  it 
is  evident  that  many  of  the  ideas  and  maxims  of  the  civil 
law  are  incorporated  into  the  English  jurisprudence.  This 
is  well  illustrated  by  the  ingenious  and  learned  author  of 
Observations  on  the  Statutes,  chiefly  the  more  ancient,  3d 
edit.  p.  76,  &c. 

s J 

, NOTE  XXVI.  Sect.  I.  p.  55.  [CC]. 

The  whole  history  of  the  middle  ages  makes  it  evident, 
) that  war  was  the  sole  profession  of  gentlemen,  and  almost 
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the  only  object  attended  to  in  their  education.  Even  after 
some  change  in  manners  began  to  take  place,  and  the  civil 
arts  of  life  had  acquired  some  reputation,  <rJie  ancier  J ideas 
with  respect  to  the  accomplishments  necessary  for  a person  of 
noble  birth,  continued  long  in  foixe.  Iv  the  Memoires  de 
Fleuranges,  p.  9,  &c.  we  have  an  account  of  £he«,  juchful  ex- 
ercises and  occupations  of  Francis  I.  and  they  were  alto- 
gether martial  and  athletic.  That  father  of  letters  owed  his 
relish  for  them,  not  to  education,  but  to  his  own ‘good  sen?  a 
and  good  taste.  The  manners  of  the  superior  order  of  ( c- 
clesiastics  during  the  middle  ages  furnish  the  Strongest  proof 
that,  in  some  instances,  the  distinction  of  professions  was 
not  completely  ascertained  in  Europe.  The  functions  and 


C' 


character  of  the  clergy  are  obviously  very  different  fj^m 


those  of  laymen  ; ^nd  among  the  inferior  orders  of  cnujyh- 
men,  this  constituted  a distinct  character  separate  fro^Fthat 
of  ofhev  citizens.  But  th^digmhed  ecclesiastics,  who  were 
frequently  of  noble  birth,  were  above  such  a distinction 
they  retained  the  idea  of  what  belonged  to  them  as  gentle- 
men, and  in  spite  of  the  decrees  of  Popes,  or  the  canons 
of  councils,  thejj.  bore  arms,  led  their  vassals  to  the  Feld, 
and  fought  at  their  head  in  batde.  Aipong  them  the  priestj 
hood  was  scarcely  a separate  profession  ; the  military  accom- 
plishing nts  which  they  thought  essential  to  them  as  gentle- 
men, were  cultivated  ; the  theological  science,  and  pacific 


virtues  suitable  tq  their  spiritual  function,,  were  neglected 


and  despised. 


<r 


As  soon  as  the  science  of  law  became  a laboriou,  study, 
and  the  practice  of  it  a separate  profession,  such  persons  as 
rose  to  eminence  in  it  obtained  honours  which  had  formerly 
been  appropriated  to  soldiers.  Knighthood  was  the  most 
illustrious  mark  of  distinction  during  several  ages,  and  con- 
ferred privileges  to  which  rank  or  birth  alone  were  not  enti- 
tled. To  this  high  dignity  persons  eminent  for  their  know- 
ledge of  law  were  advanced,  and  were  thereby  placed*  on  a 
level  with  those  whbm  their  military  talents  had  rendered 
conspicuous.  Miles  Justifies , Miles  Literatus , befevhne  com- 
mon titles.  Matthew  Paris  mentions  such  knights  as  early 
as  A.  D.  1251.  If  a judge  attained  a certain  rank  in  the 

( 
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_ courts  of  justice,  that  alone  gave  him  a right  to  the  honour 
‘of  knightfiood.  Pasquier  Recherches,  liv.  xi.  c.  16.  p.  130. 
Dissertations'  Historiques  sur  la  Chevalerie  par  Honore  de 
Sainte  Marie,  p.  164,  &c.  A profession  that  led  to  offices, 
which  ennobled 'Ft e persons  who  held  them,  grew  into  credit, 
arid  the  ptmjiie  of  Europe  became  accustomed  to  see  men 
rise  to  eminence  by  civil  as  well  as  military  talents. 

* d .£) 

J \ NOTE  XXVII.  Sect.  I.  p.  57.  [DD]. 

The  chief  intention  of  these  notes,  was  to  bring  at  once 
under  the  view  of  my  readers,  such  facts  and  circumstances 
ns  tend*  to  illustrate  or  confirm  what  is  contained  in  that  part 
T”  -'If  *}ie  history  to  which  they  refer.  'When  these  lay  scatter- 
ed in  many  different  authors,  ynd  wer-5  taken  from  L'ooks  not 
gene-qlly  known,  >j]feh  many  of  my  readers  might  fyd 
it  disagreeable  to  conduit,  I thought  it  would  be  oc>  advantage 
to  collect  them  together.  But  when  every  thing  necessary 
for  the  proof  or  illustration  of  my  narrative  or  reasoning 
may  be  found  in  any  one  book  which  is  generally  known,  or 
deserves  to  be  so,  I shall  satisfy  myse1  j with  referring  to  it. 
t This  is  the  case  with  respect  tc  Chivglry.  Almost  every 
fact  which  I have  mentioned  in  the  text,  together  with  many 
other  curious  and  instructive  particulars  concemir  j this  sin- 
gular institution,  may  be  found  in  Memoires  sur  l’ancienne 
Chevaldr-;e  ccnsideree  comme  une  e^tablissem^pt  politique 
& militaire,  par  M.  de  la  Cume  de  St.  Palaye. 

) 

* NOTE  XXVIII.  Sect.  I.  p.  61.  [EE]. 

The  subject  of  my  inquiries  does  not  call  me  to  write  a 
history  of  the  progress  of  science.  The  facts  and  observa- 
tions which  I have  produced,  are  sufficient  to  illustrate  the 
effects  of  its  progress  upon  manners  and  the  state  of  society. 
While  science  was  altogether  extinct  in  the  western  parts  of 
> Europe,  it  was  cultivated  in  Constantinople  and  other  parts 
I jof  the  Grecian  Empire.  But  the  subtile  genius  of  the 
Greeks  turned  almost  entirely  to  theological  disputation. 

, ‘The  Latins  borrowed  that  spirit  from  them,  and  many  of 
* vol.  1.  2 N 
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the  controversies  which  still  occupy  and  divide  theologians, s 
took  their  rise  among  the  Greeks,  from  whom  the  other 
Europeans  derived  a considerable  part  of  thSir  knowledge. 
See  the  testimony  of  dine  as  Sylvius  ap.  Conringium  de  an- 
tiq.  academicis,  p.  43.  Histoire  literaire  d^  France,  tom.  vii. 
p.  113,  &c.  tom.  ix.  p.  151,  &c.  Soon  after  Empire  of 
the  Caliphs  was  established  in  tire  East,  some  illustrious 
princes  arose  among  them,  \vho  encouraged  science.  But 
when  the  Arabians  turned  their  attention  to  the  hteratu'"' 


cultivated  by  the  ancient  Greeks  and  Romans,  thd  chas 
and  correct  taste  of  their  works  of  genius  appeared  frigid  and. 
unanimated,  to  a people  of  a more  warm  imagination. 
Though  they  could  not  admire  the  poets  and  historians  of 
Greece  or  of  Rome,  the)  were  sensible  of  the  merit  of  the/', 
philosophers.  The  operation^  of  the  intellect  are  more  nqb 
ecf  and  uniform  than  those  of  the  fancy  or  taste.  TiC'ch 
makes  an  impression  nearly  tne  same  m every  place  ; the 
ideas  of  what  is  beautiful,  elegant,  or  sublime,  vary  iii  dif- 
ferent climates.  Thb  Arabians,  though  they  neglected  Ho-  - 
mer,  translated  the  most  eminent  of  the  Greek  philosophers 
into  their  own  language  ; and,  guided  by  their  precepts. aAJ 
discoveries,  applied  *hemsqlves  with  great  ardour  to  the'  stu- 
dy of  geometry,  astronomy,  medicine,  dialectics,  and. me- 
taphysics.1 In  the  three  former  they  made  considei-able  and 
useful  improvements,  which  have  contributed  not  a little  to 
advance  thr.se  sciences  to  that  high  degree  ,,of  perfection 
which  they  have  attained.  In  the  two  latter,  they  chose 
Aristotle  for  their  guide,  and  refining  on  the  subj^e  and  dis- 
tinguishing spirit  which  characterizes  his  philosophy hey 
rendered  it  in  a great  degree  frivolous  or  unintelligible. 
The  schools  established  in  the  East  for  teaching  and  cultivat- 
ing these  sciences  were  imhigh  reputation.  They  commu- 
nicated, their  love  of  science  to  their  countrymen,  who  con- 
quered Africa  and  Spain ; and  the  schools  instituted  there 
were  little  inferior  in  fame  to  those  in  the  East.  Many  of 
the  persons  who  distinguished  themselves  by  their  proficieh- 
cy  in  science  during  the  twelfth  and  thirteenth  centuries,^ 
‘were  educated  among  the  Arabians.  Bruckerus  collects 
many  instances  of  this,  Histor.  Philos,  v.  iii.  p.  681,  &c. 
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Almost  all  the  men  eminent  for  science  during  several  cen- 
turies, if  they  did  no’t  resort’  in  person  to  the  schools  in 
Africa  and  Sp  'n,  were  instructed  in  the  philosophy  of  the 
Arabians.  The  first  knowledge  of  the  Aristotelian  philoso- 
phy in  the  middle  Hges  was  acquired  by  translations  cf 
Aristotle7, ,4  works  out  of  the  Arabic.  The  Arabian  com- 
. mentators  were  deemed  the  most  skilful  and  authentic  guides 
in  the  study  of  >his  system.  Cbnring.  antiq.  acad.  Diss.  iii. 
ji.  95,  See.  Supplem.  p.^41,  &c.  Mtirat.  antiquit.  Ital.  vol. 
-M*  p*  952,  &c.  From  them  the  Schoolmen  derived  the 
genius  and  principles  of  their  philosophy,  which  contributed 
so  much  to  retard  the  progress  of  true  science. 

S .... 

The  establishment  of  Colleges  jr  Universities,  is  a re- 
rkkble  sera  in  literary  historv.  The  schools  in  cathedrals 
ant  ^monasteries  confined  themselves  chiefly  to  the  teaching 
of  grammar.  There  tyeft  onl^  one  or  two  mastery  employ- 
edln  tifat  office.  But  in  colleges,  professors  were  appointed 
\o  teac'h  all  the  different  parts  of  science.  The  course  or 
oMer  of  education  was  fixed.  The  time  that  ought  to  be 
allotted  to  the  study  of  each  science  was  ascertained.  A 
( regular  form  of  frying  th't?  proficiency  of  students  was  pre- 
scribed ; and  academical  titles  and  honours  were  conferred 
on  such  as  acquitted  themselves  with  approbation.  ^ A good 
account  of  the  origin  and  nature  of  these  is  given  by  Seb. 
Bacmeisterus  Antiquitates  Rostochienses,  sive.  Historia, 
Urbis  & Academies  Rostoch,  ap.  Monumenta  inedita  Rer. 
Germ,  per  E.  J.  de  Westphalen,  vol.  iii.  p.  781.  Lips.  1743. 
The  frjst  obscure  mention  of  these  academical  degrees  in  the 
university  of  Paris  (from  which  the  other  universities  in 
Europe  have  borrowed  most  of  their  customs  and  institu? 
tions)  occurs  A.  D.  1215.  Creviqr.  hist,  de  l’univ.  de  Par 
ris,  tom.  i.  p.  296,  &c.  Thev  were  completely  established 
A.  D.  1231.  Ibid.  248.  It  is  unnecessary  to  enumerate 
the  several  privileges  to  which  bachelors,  masters,  and  doc? 
tors  were  entitled.  One  circumstance  is  sufficient  to  demon- 
strate the  high  degree  of  estimation  in  which  they  were 
1 .f  id.  * Doctors  in  the  different  faculties  contended  with 
kuights  for  precedence,  and  the  dispute  was  terminated  in 
jnauy  instances  by  advancing  the  former  to  the  dignity  of 
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knighthood,  the  high  prerogatives  of  which  I have  mention- 
ed. It  was  even  asserted,  that  a doctor  had  a right  to  that 

title  without  creation.  Bartolus  taught -<«*octorem  actu- 

aliter  regentem  in  jure  civili  per  decennium  effici  militem 
ipso  facto.  Honore  de  St.  Marie  Dissect  p.  165.  This 
was  called  Chevalerie  de  lectures,  and  the  persons*  advanced 
to  that  dignity,  Milites  Clerici.  These  new  establishments 
for  education,  together  withlthe  extraordinary  honours  con- 
ferred on  learned  men,1  greatly  increased  the  number  of  scho-y 
Iars.  In  the  year  1262,  there  were  ten  thousand  students  i/ 
the  university  of  Bologna ; and  it  appears  from1'  the  history 
of  that  university,  that  law  was  the  only  science  taught  in  it 
at  that  time.  In  the  year  1340,  there  were  thirty  thousand 
in  the  university  of  Oxford.  Speed’s  Chron.  ap.  AndersofjN 
Chroncl.  Deduction  ,pf  Coiriperce,  vol.  i.  p.  172.  Ih  tiy: 
sfime  century,  ten  thousand  persons  vpted  in  a question  Agi- 
tated in  the  university  of  ParA; ; and  s>6  graduates  alotfe  were 
admitted  to  that  privilege,  the  number  of  students  must  have 
been  very  great.  Velly  Hist,  de  France,  tom.  xi.  p.  147- 
There  were  indeed  few  universities  in  Europe  at  that  tim? ; 
but  such  a number^f  students  may  nevertheless  be  producftd 
as  a proof  of  the  extraordinary  ardour  with  which  nier  ap- 
plied to  the  study  of  science  in  those  ages ; it  shows  likewise 
that  the)  t already  began  to  consider  other  professions  beside 
that  of  a soldier  as  honourable  and  useful. 

ft-  <0  r < c *' 

NOTE  XXIX.  Sect.  I.  p.  62.  [FF]. 

O 

The  great  variety  of  subjects  which  I have  endear, oured 
to  illustrate,  and  the  extent  of  this  upon  which  I now  enter, 
will  justify  my  adopting  the  words  of  M.  de  Montesquieu, 
when  he  begins  to  treat  of  commerce,  “ The  subject  which 
a follows  would  require  to  be  discussed  more  at  large ; but 
“ the  nature  of  this  work  does  not  permit  it.  I wish  to 
a glide  on  a tranquil  stream  ; but  I am  hurried  along  by  a 
“ torrent.” 

Many  proofs  occur  in  history  of  the  little  intercourse  be- 
tween nations  during  the  middle  ages.  Towards  the  close 
of  the  tenth  century,  Count  Bouchard,  intending  to  found  a 
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monastery  at  St.  Maur  des  Fosses,  near  Paris,  applied  to  an 
ahbot  of  Clcgny  in  Bui  gundy,,  famous  for  his  sanctity,  en- 
treating him  to  conduct  the  monks  thither.  The  language 
in  which  he  addressed  that  holy  man  is  singular:  he  tells 
him,  that  he  had  undertaken  the  labour  of  such  a great 
journey';  *^at  he  was  fatigued  with  the  length  of  it,  there- 
fore hoped  to  obJ'jin  his  request,  and  that  his  journey  into 
such  a distant  country  should  ncy  be  in  vain.  The  answer 
qf  the  abbot  is  still  more  extraordinary^  He  refused  to  com- 
p V with  his  desire,  as  it  would  be  extremely  fatiguing  to  go 
along  with  h‘m  into  a strange  and  unknown  region.  Vita  Bur- 
chardi  venerabilis  Comitis  ap.  Bouquet  Rec.  des  Hist.  vol.  x. 
p.  351.  Even  so  late  as  the  beginning  of  the  twelfth  century, 
L.1'1  monks  of  Ferrieres  in  the  diocese  of  Sens  did  not  know 
d(  [t  vAere  was  such  a city  as  Tournay  in  Flanders;  and  the 
mo  jiks  of  St.  Martin  of  Tournay  were -Equally  unacqu'ainted 

with  tli  J situation  of'Fefi^  .’ires.  o>A  transaction  in  which  the  1 
■J.  J 

we¥e  LvAh  concerned  made  it  necessary  for  them  to  Live  some 
’ptercoilrse.  The  mutual  interest  of  both  monasteries  prompt- 
eo^each  to  find  out  the  situation  of  the  other.  After  a long 
search,  which  is  particularly  described,  the  discovery  was 
made  by  accident’.  Herieiannus  Abbas  oi  Restauratione  St. 
Martini  TomacensiS  ap.  Dacher.  Gpicel.  vol.  xii.  p.  400.  The 
ignorance  of  the  middle  ages  with  respect  to  the  situation  and 
geography  of  remote  countries  was  still  more  remarkable. 
The  most  ancient  geographical  chart  which  now  remains  as  a 
monumenfof  the  state  of  that  science  jet  Europe. during  the 
middle  ages,  is  found  in  a manuscript  of  the  Chronique  de  St. 
Denvs.  Tf?ere  the  three  parts  of  the  earth  then  known  are  so 
represented,  that  Jerusalem  is  placed  in  the  middle  of  the 
globe,  and  Alexandria  appears  to  be  as  near  to  it  as  Naza- 
reth. Mem.  de  l’Acad.  des  Belles  Lettres,  tom.  xvi.  p.  185. 
There  seems  to  have  been  no  inns  or  houses  of  entertain- 
ment for  the  reception  of  travellers  during  the  middle  ages. 
Murat.  Antiq.  Ital.  vol.  iii.  p.  581,  &c.  This  is  a proof  of 
the  little  intercourse  which  took  place  between  different  na- 
tions. Among  people  whose  manners  are  simple,  and  who 
ire  so»  ’om  visited  by  strangers,  hospitality  is  a virtue  of  die 
first  rank.  This  duty  of  hospitality  was  so  necessary  in  that 
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state  of  society  which  took  place  during  the  middle  ages, 
that  it  was  not  considered  as  .one  of  those  virtues  which  men 
may  practise  or  not,  according  to  the  temp<j£  of  their  minds, 
and  the  generosity  of  their  hearts.  Hospitality  was  enforced 
by  statutes,  and  such  as  neglected  t]r  is  duty  were  liable  to 
punishment.  Quicunque  hospiti  venienti  'lectum.  a\$  focum 
negaverit,  trium  solidorum  inlatione  mulcjy tiff.  -Leg.  Bur- 
gund.  tit.  xxxviii.  § 1.  Sj.  quis  homini  aliquo  pergenti  in 
itinere  mansionem  v^averit  sexaginta  solidos  cosaponat  in 
publico.  Capitul.  lib.  vi.  § 82.  This  increase  of  t^e  pena|o 
ty,  at  a period  so  long  after  that  in  which  the, jaws  of  tfte 
Burgundians  were  published,  and  when  the  state  of  society 
was  much  improved,  is  veiy  remarkable.  Other  laws  of  the 
same  purport  are  collected  by  Jo.  Fred.  Polac.  Sysiema  V • 
risprud.  Germanicae,  Lips.  1733,  p.  75.  The  laws  c'c  tVe 
Slavi  tv  ere  more  rig^  'ous  thCLi  any  that  he  mentions  ; ^hcy 
cvdained,  u that  the  moveq^les  (»-  "iin.'  inhospitable^person 
should  be  confiscated,  and  his  house  burnt.  They— 
even  so  solicitous  for  the  entertainment  of  strangers, 
that  they  permitted  the  landlord  to  steal  for  the  support^  V 
his  guest.”  Quod  noctu  furatus  fueris,  eras  appone,  hosnit- 
ibus.  Rerum  Mefl’.eburgicar.  liq , viii.  a Mat.  Jo.  Beehr. 
Lips.  1751,  p.  50.  <?n  consequence  of  these  laws,  or  ef  the 
state  of  society  which  made  it  proper  to  enact  them,  hospita- 
lity aboiMded  while  the  intercourse  among  men  was  inconsi- 
derable, and  secured  the  stranger  a kind  reception  under  eve- 
ry roof  will* re  he  chfte  to  take  shelter.  T his,  tjo,  proves 
clearly,  that  the  intercourse  among  men  was  rare,  for  as  soon 
as  this  became  frequent,  what  was  a pleasure  be*  Aime  a bur- 
den, and  the  entertaining  of  travellers  was  converted  into 
a branch  of  commerce. 


But  the  laws  of  the  muddle  ages  afford  a proof  still  more 
convincing  of  the  small  intercourse  between  different  nations. 
The  genius  of  the  feudal  system,  as  well  as  the  spirit  of 
jealousy  which  always  accompanies  ignorance,  concurred 
in  discouraging  strangers  from  settling  in  any  new  coun- 
try. If  a person  removed  from  one  province  in  i. 
kingdom  to  another,  he  was  bound  within  a year  and 
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dry  to  acknowledge  himself  the  vassal  of  the  baron  in 
wHose  estate  he  settled  ; if  he  neglected  to  do  so,  he  became 
liable  ttf  a penalty ; and,  if  at  his  death  he  neglected  to  leave 
a certain  legacy  to  the  -Varon  within  whose  territory  he  had 
resided,  all  his  gatfds  were  confiscated.  The  hardships  im- 
posed on  foreigner',  settling  in  a country,  were  still  more  in- 
tolerable* In  more  early  times,  the  superior  lord  of  any  ter- 
ntqry  in  which  a foreigner-settled,  migljt  seize  his  person, 

J re'thi  ce  him  to  servitude.  Very  striking  instances  of 

thiV*occur  in  the  history  of  the  middle  ages.  The  cruel  de- 
predations of  the  Normans  in  the  ninth  century,  obliged  ma- 
ny inhabitants  of  the  maritime  provinces  of  France  to  fly  in- 
to -‘he  intUTior  parts  of  the  kingdom.  But  instead  of  being 
rec1  Ved  with  that  humanity  to  which'their  wretched  condi- 
tioil  Entitled  them,  they  were  redded  to  -estate  of  servitude. 
Both  fhe-yvil  and  ecclqsitTitjyal  powers  found  it  necessary  to  U 
interpo^1".  in  order  to  put?  a stop  to  this  barbarous  practice. 
Potgiessejr.  de  Statu  Servor.  lib.  i.  c.  1.  § 16.  In  other coun- 
triv\  the  laws  permitted  the  inhabitants  of  the  maritime  pro- 
’dncJs  to  reduce  such  as  were  shipwrecked  on  their  coast  to 
servitude.  Ibid.  § Vt.  Tb>^  barbarous  ci‘ tom  prevailed  in 
Aany  countries  of  Europe.  The  > practice  of  seizing  the 
goods  of  persons  who  had  been  shipwrecked,  and  of  confis- 
cating them  as  the  property  of  the  lord  on  whose  man&fi  they 
were  thrown,  seems  to  have  been  universal.  De  Westpha- 
len  MonunV.  ^nedita  Rer.  Germ.  yol.  iv.-fip.  907,  &y.  et  Du 
Cange,  voc.  Laganum , Beehr.  Rer.  Macleb.  lib.  p.  512. 

^ Among  the  ancient  Welsh,  three  sorts  of  persons,  a 
madmaito  a stranger,  and  a leper,  might  be  killed  with 
impunity.  Leges  Tioel  Dda,  quoted  in  Observat.  on 
the  statutes,  chiefly  the  more  ancient,  p.  22.  M.  de  Lau- 
riere  produces  several  ancient  deed&Avhich  prove,  that  in 
different  provinces  of  France  strangers  became  the  slaves  of 
the  lord  on  whose  lands  they  settled.  Glossaire  du  Droit 
Trarl^ois,  Art.  Aubaine , p.  92.  Beaumanoir  says,  “ that 
Jlfere  jre  several  places  in  France,  in  which,  if  a stranger 
^fixej  his  residence  for  a year  and  day,  he  becomes  the  slave 
tof  .the  lord* of  the  manor.”  Coust.  de  Beav.  ch.  45.  p.  254. 
As  a practice  so  contrary  to  humanity  could  not  subsist  long, 
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the  superior  lords  found  it  necessary  to  rest  satisfied,  instead 
of  enslaving  aliens,  with  levying  certain  annual  taxes  upon 
them,  or  imposing  upon  them  some  extraordinary  duties  or 
services.  But  when  any  stranger  djf  d,  he  could  not  convey 
his  effects  by  will ; and  all  his  real  as  we£  as  personal  estate  * 
fell  to  the  king,  or  to  the  lord  of  the  barqpy/to  ufe  exclusion 
of  his  natural  heirs.  Th|s  is  termed  in  France  Droit  D’Aii- 
baine.  Pref.  de  Larrier.  Ordqn.  tom.  i.  p.  1 5#,  Brussel.  . 
tom.  ii.  p.  944.  Du  Cange,  voc.  Albania  Pasquier  rtechw- 
ches,  p.  367.  This  practice  of  confiscating  the  effect*  of 
strangers  upon  their  death  was  very  ancient.  It  is  mention- 
ed, though  very  obscurely,  in  a law  of  Charlemagne.  A.  D. 
813.  Capitul.  Baluz.  p.  507.  § 5.  Not  only  per  sons  i’Tho 
were  born  in  a foreign  country  were  subject  to  tta  I roit 
someaountries  such  as  removed  i:om 


D’Aubaine,  but 


vea  H orn 

one  diocese  to  another,  Ofc  fron^  glands  of  one^bafon  to 
anothel.  Brussel,  vol.  ii.  p.  947.  £49.  It  is  hardly  possible 
to  conceive  any  law  more  unfavourable  to  the  fntercourse 
between  nations.  Something  similar  to  it,  however,  way' 
be  found  in  the  ancient  laws  of  every  kingdom  in  Eidopp... 
With  respect  td'-'Italy,  see  Murat.  Ant;,  vol.  ii.  p.  14.^  As 
nations  advanced^.n  improvement  this, practice  was  gradual! 
abolished.  It  is  no  small  disgrace  to  the  French  jurispru- 
dent,0 that  this  barbarous,  inhospitable  custom  should  have 
so  long  remained  among  a people  so  highly  civilized, 
e e*  c ; c- 


The  confusion  and  outrage  which  abounded  under  a feeble 
form  of  government,  incapable  of  framing  a,,  executing  sa-' 
lutary  laws,  rendered  the  communication  betweeL  the  dif- 
ferent provinces  of  the  same  kingdom  extremely  dangerous. 
It  appears  from  a letter  of  Lupus,  abbot  of  Ferrieres,  in  the 
ninth  century,  that  thf<£  highways  were  so  much  infested  by 
banditti,  that  it  was  necessary  for  travellers  to  form  them- 
selves into  companies  or  caravans,  that  they  might  be  safe 
from  the  assaults  of  robbers.  Bouquet  Recueil  des  Hi.'  ,. 
vol.  vii.  p.  515.  The  numerous  regulations  published  cT 
Charles  the  Bald  in  the  same  century,  discover  the^frequyncj^ 
of  these  disorders  ; and  such  acts  of  violence  were  become#-- 
so  common,  that  by  many  they  were  hardly  considered,  as 
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criminal.  For  this  reason  the  inferior  judges,  called  Cent6- 
rorii,  were  Required  to  take  an  oath,  that  they  would  neither 
comn^t  any  rok&ery  themselves,  nor  protect  such  as  were 
guilty  of  that  crime.  ^ Capitul.  edit.  Baluz.  vol.  ii.  p.  63. 

1 68.  The  historians  of  the  ninth  and  tenth  centuries  give 

pathetic’ (inscriptions  of  these  disorders.  Some  remarkable 
passages  to  this  purpose  are  collected  by  Mat.  Jo.  Beehr. 
Rer.  Mecleb.  lib.  viii.  p.  ^603.  ^They  became  so  frequent 
^mo? edacious,  that  the  authority  of  the  civil  magistrate  was 
unable  ni  repress  them.  The  ecclesiastical  jurisdiction  was 
called  in  to  aid  it.  Councils  were  held  with  great  solemnity, 
thojjodies  of  the  saints  were  brought  thither,  and,  in  pre- 
sence their  sacred  reliques,  anathemas  were  denounced 
'»  a tii-kst  robbers,  and  other  violator J of  the  public  peace. 
I Juquet  Recueil  des  Hist.  tom,,  x.  p.  $60.  431.  53 6.3  One 
of  ide?e  forms  of  e^qpjnmunication,  issued  A.  D.  988,  jg 
still  preserved,  and  is  wO  singular,  and  composed ^vith  elo- 
quence of  such  a peculiar  kind,  that  it  will  not  perhaps  be 
deemed  unworthy  of  a place  here.  After  the  usual  intro- 
dbi'ftion,  and  mentioning  the  outrage  which  gave  occasion 
to  =jhe  anathema,  it  runs  thus  : “ Obteneb^escant  oculi  vestri, 
N,  qui  concupiverunt ; arescaht  manus,  quae  trapuerunt,  debiliten- 
tur  omnia  membra,  quae  adjuverunt.  Semper  labored  ^nec 
\ requiem  inveniatis,  fructuque  vestri  laboris  privemiiy.  For- 
Smidetis,  & paveatis,  a facie  persequentis,  & non  persequentis 
"nostis,  ut.tabescendo  deficiatis.  Sit  pr^tio  vestra,cum  Juda 
traditore  Domini,  in  terra  mortis  et  tenebrarum ; donee 
) corUa vestraaid  satisfactionem  plenam  convertantur. — Ne  ces- 
sant  qgyobis  hae  maledictiones,  scelerum  vestrorum  persecu- 
trices,  quamdiu  permanebitis  in  peccato  pervasionis.  Amen, 
Fiat,  Fiat.”  Bouquet,  ibid.  p.  517. 


NOTE  XXX.  Sect.  I.  p.  65.  [GG].  , 

ijW ith  respect  to  the  progress  of  commerce  which  I have 
^scribed,  p.  93,  &c.  it  may  be  observed,  that  the  Italian 
/*s  carried  on  some  commerce  \fith  the  cities  of  the 
LSre'ti^impire,  as  early  as  the  age  of  Charlemagne,  and  im- 
, ^ported  into  their  own  countiy  the  rich  commodities  of  the 
vol.  i.  2 o 
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East.  Murat.  Antiq.  Ital.  vol.  ii.  p.  ^82.  In  the  tenth  cen- 
tury', the  Venetians  had  opened  a trade  with  Alexandria  in 
Egypt.  Ibid.  The  inhabitants  of  Amalpiii  and  Pigf.i  had 
likewise  extended  their  trade  to  the  sagje  ports.  Murat.  Ib. 
p.  884,  885.  The  effects  of  the  Crusades 'in  increasing  the 
wealth  and  commerce  of  the  Italian  states  particularly 
that  which  they  carried  on  with  the  East,  I have  explain- 
ed, page  23d  of  this,  volume,  ^hey  not  only  imported 
the  Indian  commodities  from  the  East,  but  establish^  i 'ihav\ 
nufactures  of  curious  fabric  in  their  own  country.  Several  of 
these  are  enumerated  by  Muratori  in  his  Dissertations  con- 
cerning the  arts  and  the  weaving  of  the  middle  ages.  In- 
ti q.  Ital.  vol.  ii.  p.  349.  399.  They  made  great  pvogresr, 
particularly  in  the  manufacture  of  silk,  which  had  long^htfl  n 
peculiar  to  the  eastern  provinces  of  Asia.  Silk  stuffs  wttf  i 
cf  such  high  price  in  ancient  Rom^yf^it  only  a few^efsons  \ 
of  the  first  rank  were  able  to  purchase  them.  Under  Au- 
relian,  A.  D.  270,  a pound  of  silk  was  equal  in  value  to  a 
pound  of  gold.  Absit  ut  auro  fila  pensentur.  Libra  enij/! 
auri  tunc  libra  serici  fuit.  Vopiscus  in  Aureliano.  Julsd-  ( 
nian,  in  the  sixth  cr-ntury,  introduced  the  grt  of  rearing  silk- 
worms into  Greece^  which  rendered  the  commodity  some-  4 
whgy4nore  plentiful,  though  still  it  was  of  such  great  yalue, 
as  to  refbain  an  article  of  luxury  or  magnificence,  reserved  e 
only  for  persons  of  the  first  order,  or  for  public  solemnities. 
Roger  I.  king  of  Sicily,  abput  the  year  1130,  carried  off  a 
number  of  artificers  in  the  silk  trade  from  Athens,  and  set 
tling  them  in  Palermo,  introduced  the  culturq^  of  silk  into 
his  kingdom,  from  which  it  was  communicated  to<  other 
parts  of  Italy.  Gianon.  Hist,  of  Naples,,  b.  xi.  c.  7.  This 
seems  to  have  rendered  silk  so  common,  that,  about  the  mid- 
dle of  the  fourteenth  century,  a thousand  citizens  of  Genoa 
appealed  in  one  procession  clad  in  silk  robes.  Sugar  is  like- 
wise a production  of  the  East.  Some  plants  of  the  sugar- 
cane were  brought  from  Asia ; and  the  first  attempt  to  cu^i-  4 
vate  them  in  Sicily  was  made  about  the  middle  of  the  tweed  t 
century.  From  therice  they  were  transplanted  inU^wnc 
southern  provinces  of  Spain.  From  Spain  they  we£^ 
ed  to  the  Canary  and  Madeira  isles,  and  at  length  imo  . .e, 
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new  world.  Ludovico  Guicciardini,  in  enumerating  the 
goods  imported  into  Antwerp  about  the  year  1500,  mentions 
the  si%ar  which  -they  received  from  Spain  and  Portugal  as  a 
considerable  article.  ^He  describes  that  sugar'  as  the  pro- 
duct of  the  Madeira  and  Canary  islands.  Descritt.  de  Pa- 
esi  Bass'g'.^.  kqo,  181.  The  sugar-cane  was  introduced  into 
the  West  Indies  before  that  time,  but  the  cultivation  of  it 
Was  not  so  improved,  or  sp  extensive  as  to  furnish  an  article 
UJi^h  consequence  in  commerce.  In  the  middle  ages, 
though  Jugar  was  not  raised  in  such  quantities,  or  em- 
ployed for  so  man}-  purposes,  as  to  become  one  of  the  com- 
mcb\  necessaries  of  life,  it  appeal's  to  have  been  a consider- 
able aWtJe  in  the  commerce  of  the  Italian  States, 
r 
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i /These  various  commodities  yvith  wfyich  the  Italians  fur- 
I nisbTl  the  other  nation^ -pf  ^Europe,  procured  them  a favour^ 
able  reception  in  every' kin  gdoin.  They  were  established 
in  Prance  in  the  thirteenth  century  with  most  extensive  im- 
, '\unities.  They  not  only  obtained  every 'indulgence  favour- 
, abn’y  to  their  commerce,  but  personal  rights  and  privileges 
.were  granted  to  them,  which  the  natives  nf  the  kingdom  did 
^not  enjoy.  Ordon.  tom.  iv.’p.  668.  ,By  a special  proviso,  they 
were  exempted  from  the  Droit  d’Aubaine.  Ibid.  p.  '”70. 
i As  the  Lombards  (a  name  frequently  given  to  aD  Italian 
lerchants  in  many  parts  of  Europe)  engrossed  the  trade  of 
-very  kingdom  -in  which  they  settled,  they  became  masters 
of  its  cash.  Money  of  course  was  in  their  hands  not  only  a 
sign'of  the  v^lue  of  other  commodities,  but  became  an  ob- 
ject ofeoommerce  itself.  They  dealt  largely  as  bankers.  In 
an  ordonance,  A.  D.  1295,  we  find  them  stiled  mercatorea 
and  eampsores.  They  carried  on  this  as  well  as'other  branch- 
es of  their  commerce  with  som  what  of  that  rapacious 
spirit  which  is  natural  to  monopolizers  who  are  not  restrain- 
ed by  the  competition  of  rival  traders.  An  absurd  opinion, 
whtch  prevailed  in  the  middle  ages,  was,  however,  in  some 
■yre,  the  cause  of  their  exorbitant  demands,  and  may  be 
yaed  in  apology  for  them.  Trade  Lcannot  be  carried  on 
l^th  au tentage,  unless  the  persons  who  lend  a sum  of  money 
.ap©  allowed  a certain  premium  for  the  use  of  it,  as  a com- 
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pensation  for  the  risk  which  they  run  in  permitting  another 
to  traffic  with  their  stock.  This  premium  is  fixed  by  law*  hi 
all  commercial  countries,  ahd  is  called  thoTegal  interest  of 
money.  But  the  Fathers  of  the  church  had  preposterously 
applied  the  prohibitions  of  usury  in  scriptusr  to  the  payment 
of  legal  interest,  and  condemned  it  as  a sin,  a-  T /£  school- 
men, misled  by  Aristotle,  whose  sentiments  they  followed 
implicitly,  and  without  examination,  adopted  the  same  error, 
and  enforced  it.  Blackstone’s  Commentaries  on  di«/lLdws-t/ 
of  England,  vol.  ii.  p.  455.  Thus  the  Lombards  found 
themselves  engaged  in  a traffic  which  was  every  where 
deemed  criminal  and  odious.  They  were  liable  to  pur'.sh- 
ment  if  detected.  They  were  not  satisfied,  therefore,  with 
that  moderate  premiuiYi,  which  they  might  have  claim/o’tmf 
their  Lrade  had  been  open  and  authorized  by  law.  Tlcfy 
exacted  a sum  proportional  to  thqvfanger  and  infa^y*'Sf  a 
discover/.  Accordingly,  wfe  find  that  it  was  usual  tor  them 
to  demand  twenty  per  cent,  for  the  use  of  money  iir  the  thir- 
teenth century.  Murat.  Antiq.  Ital.  vol.  i.  p.  893.  Aboy'  v 
the  beginning  of  that  century,  the  countess  of  Flanders  j/as 
obliged  to  borrow-*  money  in  order  to  pay  her  husband’s  Am- 
som.  She  procured  the  sum  requisite,  either  from  Italian  t 
m^.  chants  or  from  Jews.  The  lowest  interest  which  she 
paid  to*  diem  was  above  twenty  per  cent,  and  some  of  them  / 
exacted  near  thirty.  Martene  and  Durand.  Thesaur.  Aneck 
dotorum/vol.  i.  p.'386.  Tn  the  fourteenth  century,  A.  D» 
1311,  Philip  IV.  fixed  the  interest  which  might  be  leg"’  \ 
exacted  in  the  fairs  of  Champagne  at  twenty  per  cei  * 
Ordonan.  tom.  i.  p.  484.  The  interest  of  money  in  / ragon 
was  somewhat  lower.  James  I.  A.  D.,  1242,  fixed  it  by 
law  at  eighteen  per  cent.  Petr,  de  Marca.  Marca  sive 
Limes  Hispan.  app.  14^3.  As  late  as  the  year  14S0,  it  ap- 
pears* that  the  interest  of  money  in  Placentia,  was  at  the  rate 
of  forty  per  cent.  This  is  the  more  extraordinary,  because 
at  that  time  the  commerce  of  the  Italian  states  was  becc^nc 
considerable.  Memprie  Storiche  de  Piacenza,  tom.  vjfed 
104.  Piac.  1T60.  It  apnears  from  Lud.  Guicciardini.  VT 
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Charles  V.  had  fixed  the  rate  of  interest  in  his  domm  *0, 
the  Low  Countries  at  twelve  per  cent,  and  at  the  time  wifey* 
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he  wrote,  about  the  year  1560,  it  was  not  uncommon  to  exact 
more  than  ihat  sum.  He  complains  of  this  as  exorbitant, 
and  points  out  **s  bad  effects  both  on  agriculture  and  com- 
merce Descritt.  dit  Paesi  Bassi,  p.  172.  This  high  inter- 
est of  money  i:  alone  a proof  that  the  profits  on  commerce 
were  exd^itr  )t ; and  that  it  was  not  carried  on  to  great  ex- 
tent.—The  Lombards  were  likewise  established  in  England 
\ in  (the  thirteenth’  century,  and  a considerable  street  in  the  city 
iiof  London  still  bears  their  name.  1 Aey  enjoyed  great  pri- 
vileges, -■Vind  carried  on  an  extensive  commerce,  particularly 
as  bankers. ' See  Anderson’s  Chronol.  Deduction,  vol.  i.  p. 
13^  160.  204.  231.  where  the  statutes  or  other  authorities 
whicftvqpnfirm  this  are  quoted.  But  the  chief  mart  for  Ita- 
i ^commodities  was  at  Bruges.  Navigation  was  then  so 
i ^perfect,  that  to  sail  from  any  port  in  the  Baltic,  and  to  re- 
turn^ again,  was  a vojrq^e  too  great  to  he  performedhn  one 
summer.  For  that  reapoli,  a . magazine  or  store-house  half 
way  between  the  commercial  cities  in  the  north,  ancl  those  in 
’ Taly  became  necessary.  Bruges  was  pitched  upon  as  the 
t n \st  convenient  station.  That  choice  introduced  vast  wealth 
in.o  the  Low  Countries.  Bruges  was  at  once  the  staple  for 

-m  -*  U # ;tl)  1 

) ) jlglish  wool ; for  the  woollen  and  linen  manufactures  of  the 

\j  etherlands ; for  the  naval  stores  and  other  bulky  couimo- 
Uities  the  North ; and  for  the  Indian  commodities^,  as  iVell 
» ! ts  domestic  productions  imported  by  the  Italian  States.  The 
4 ^cent  o£  ijp  commerce  in  Indian  goocjjS  with  Venice  alone, 
ijf  ..  4pears  from  one*  fact.  In  the  year  1318,  five  Venetian  ga- 
y f'leas^es  ladej^  with  Indian  commodities  arrived  at  Bruges,  in 
orde:_  to  dispose  of  their  cargoes  at  the  fair.  These  galeas- 
ses  were  vessels  of  considerable  burden.  L.  Guic.  Descritt. 
di  Paesi  Bassi,  p.  174.  Bruges  was  the  greatest  emporium 
in  all  Europe.  Many  proofs  of  tbjs  occur  in  the  historians 
and  records  of  the  thirteenth  and  fourteenth  centuries.  But, 
"insteny  of  multiplying  quotations,  I shall  refer  my  readers 
\ tc  >'  |mawon,  vol.  i.  p.  12.  137.  213.  246,  &c.  The  nature 
' ^\kea('ork  prevents  me  from  entering  into  any  more  mi- 
i^Vdetail,  but  there  are  some  detacl  jed  facts,  which  give  an 
I ^ lughmia  of  the  wealth  both  of  the  Flemish  and  Italian  com- 
vhii\rcial  states.  The  Duke  of  Brabant  contracted  his  daugh- 
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ter  to  the  Black  Prince,  son  of  Edward  III.  of  England* 

A.  D.  1339,  and  gave  her  a portion  which  we  may  reckon 
to  be  of  equal  value  with  three  hundred  thei^sand  pounds  of 
our  present  money.  Rymer’s  Fcedera,  vol.  v.  p.  113.  b John 
Galeazzo  Viscounti  Duke  of  Milan,  concluded  a treaty  of 
marriage  between  his  daughter  and  Lionel  T)uV . *of  Cla- 
rence, Edward’s  third  son,  A.  D.  1367,  «.nd  granted  her  a 
portion  equal  to  two  hundred  thousand  pounds  of  our  present 
money.  Rymer’s  FaJuer.  vol.  vi.  p.  547.  These  exoyj^-  rnt^.^ 
sums  so  far  exceeding  what  was  then  granted  by  ^e  most 
powerful  monarchs,  and  which  appear  extraordinary  even  in 
the  present  age  when  the  wealth  of  Europe  is  so  muchy-n- 
creased,  must  have  arisen  from  the  riches  which  flcpg-d  in- 
to those  countries  frorry  their  extensive  and  lucrative 
merce.  The  first  source  of  wealth  to  the  towns  situated 
the  Baltic  sea  seems"  lO  have  been  the  herring  fishery  j^the 
snoals  of  herrings  frequenting  at  tlUt^fiiue  the  coasts  Jf  Swe- 
den and  Denmark,  in  the  same  manner  as  they  now  resort 
to  the  British  coasts.  The  effects  of  this  fishery  are  thujtj/ 
described  by  an  author  of  the  thirteenth  century : The  Dap  J, 


says  he,  who  were  ^formerly  clad  in  the  poor  garb  of  spile  ys, 


IJ 


are  now  clothed  in  scarlet,  purple,  and  fine  linen.  For_d^lia 


abound  with  wealth  ilowing  from  their  annual  fishery  on 


■© 


coast  of  ^chonen  ; so  that  all  nations  resort  to  thenv,  brii 


ing  their  gold,  silver,  and  precious  commodities,  thaf  die^}*, 
may  purchase  herrings,  which  the  divine  bounty AJbestov'  D . 
upon  them."  Amoldus  Lubecensis  ap.  Conring.  de  ” ~~^'r  ' 

German.  § 87. 


(0 


The  Hanseatic  league  is  the  most  powerful  comme 
confederacy  known  in  history.  Its  origin  towards  the  close 
of  the  twelfth  century,  and  the  objects  of  its  union,  are  de- 
scribed by  Knipschildt  Tractatus  Historico-Politico  Juridicus 
de  Juribus  Civitat.  Imper.  lib.  i.  cap.  4.  Anderson  1}W  pien- 1 
tioned  the  chief  facts  with  respect  to  their  comrr4was  becq-  Af  V 
gress,  the  extent  of  the  privileges  which  tht?  ^ viied  byr" " 
different  countries,  theV  successful  wars  with^gv?  <£g  tarncy^l 
narchs,  as  well  as  the  spirit  and  zeal  with  which'  t#  /£  voli- 
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tended  for  those  liberties  and  rights  without  which1  it  is  ij/uep 
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nossible  carry  on  commerce  to  advantage.  The  vigorous 
efforts  of  a society  of  merchants  attentive  only  to  commer- 
cial objects,  coiud  not  fail  of  diffusing  new  and  more  liberal 
ideas  concerning  justice  and  order  in  every  country  of  Eu- 
rope where  the)  jettled. 

• > 

In  England,  the  progress  of  commerce  was  extremely 
slow  ; and  the  causes  of  this  are  obvious.  During  the 
-'.Sa.JTKfrbeptarchy,  England,  split  into  many  petty  kingdoms, 
which  webe  perpetually  at  variance  with  each  other  ; exposed 
to  the  fierce  incursions  of  the  Danes,  and  other  northern 
pirA^s  ; and  sunk  in  barbarity  and  ignorance,  was  in  no 
c^nditidu  to  cultivate  commerce,  or  to  pursue  any  system  of 
Uf  ff Vsand  salutary  policy.  When  a1  better  prospect  began 
tc  !>pen  by  the  union  of  the  k’pgdomumder  one  monarch, 
the  i-fonpan  conquest.t^nk  place.  This  occasioned  such  a. 
violent  shock,  as  well  as^such  a sudden  and  total  revolution 
\of  property,  that  the  nation  did  not  recover  from  it  during 
e Veral  reigns.  By  the  time  that  the  constitution  began  to 
i ,aci/\ire  some  stability,  and  the  English  had  so  incorporated 
M’'tu  their  conquerors  as  to  become  one  people,  the  nation 
VO  'aged  with  no  less*  ardour  than  jmprut'ence  in  support  of 

\t|  jrqtensions  of  their  sovereigns  to  the  crown  of  Fra^e, 
a' flong^wasted  its  vigour  and  genius  in  its  wild  t Jorts  to 
jpie^that  kingdom.  When  by  ill-success,  and  repeated 
4 " ppoiMin>‘nt£}  a period  was  at  J.ast  pu/\to  this  fak'd  frenzy, 

..  ui the  nation  beginning  to  enjoy  some  repose,  had  leisure 
V to  breathe  aru?,  to  gather  new  strength,  the  destructive  wars- 
betwcL-d  the  houses  of  York  and  Lancaster  broke  out,  and 
involved  the  kingdom  in  the  worst  of  all  calamities.  Thus, 
besides  the  common  obstructions  of  commerce  occasioned 
by  the,'  nature  of  the  feudal  government,  and  the  state  of 
mrujidrs  during  the  middle  ages,  its  progress  in  England 
was  retired  by  peculiar  causes.  Such  a succession  of  events 
’ ^maKrse  t<  ommercial  spirit  was  sufficient  to  have  check- 
" Sr  although  every  other  circumstance  had  fa- 

. - ve^v^d  it;  ; English  were  accordingly  one  of  the  last 

r/P^ns un  je  who  availed  themselves  of  those  commer- 
vhu  v syiadvar  which  were  natural  or  peculiar  to  their  coun- 

sU3L-*1 
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try.  Before  the  reign  of  Edward  III.  all  the  woc^of  Eng- 
land, except  a small  quantity  Vrought  into  coarse  cloths 
home  consumption,  was  sold  to  the  Flemish's  or  Loiyuards, 
and  manufactured  by  them.  Though  Edward,  A.  If: 1326, 
began  to  allure  some  of  tire  Flemish  welters  to  settle  in 
England,  it  was  long  before  the  English  weiy(  ca^fh/e  of  fa- 
bricating cloth  for  foreign  markets,  and  Cite  export  of  un- 


wrought wool  still  continued  to  be  tire  chief  article  of  their 


commerce.  Anderson  passim. — All  foreign  commQfft^e^  <_  ^ 
were  brought  into  England  by  the  Lombards  or  T Hanseatic 
merchants.  The  English  ports  were  frequented  by  ships 
both  from  the  north  and  south  of  Europe,  and  they  tare  Ay 
allowed  foreigners  to  reap  all  the  profits  arising  fro  rp  cue  sup- 
ply of  their  wants.  The  first  commercial  treaty  of  Eng-Ja  d 
on  record,  is  that  with  Haquin  King  of  Norway,  A.  D.  12^  r. 

. Anders,  vol.  i.  p.  108.  But  the  English  did  not  venture  to 
trade  iry their  own  ships  to  (*ne  Bfiltjfp  until  the  beginning  of 
the  fourteenth  century.  Ibid.  151.  It  was  after  the  middle/ 
of  the  fifteenth,  btfore  they  sent  any  ship  into  the  Mediter  • 
ranean.  Ibid.  p.  177.  Nor  was  it  long  before  this  pe^  jd  . 
that  their  vessels  J^egan  to  visit  the  ports  of  Spain  ort  Pc.  tu- 


r 

/ 


gal.  But  though  haveu  pointea  out  the  slow  progre&- 
thf^Tnglish  commerce  as  a fact  little  attended  to,  ahdgh 


b t , 

meriting  consideration  ; the  concourse  of  foreigncbfyj^i 
ports  of  England,  together  with  the  communication  \ 

all  the  di^fprent  countries  in  Europe,  which  yrent  qpmcnp) • 
ing  from  the  beginning  of  the  twelfth  century,  is  s^  ^ 
to  justify  all  the  observations  and  reasonings  in  the  text  ^ , 
ceming  the  influence  of  commerce  on  the  state  of  ipamte*.,  v 1 
and  of  society. 


NOTE  XXXIi  Sect.  III.  p.  123.  [HHJ.  > v 

:s  . . - L* 

I have  not  been  able  to  discover  the  precise  m%^nei~kr- 
which  the  Justiza  was  appointed.  Among  uuoaims  ^,.h^ 
junta  or  union  formed  against  James  I.  A.  D.  1264,yej 
was  one  ; that  the  King  should  not  nominate  any  pers:uync. 
be  Justiza  without  the  consent  or  approbation  of  tli'  yn: 
hombres  or  nobles.  Zurita  Anales  de  Aragon,  vol.  i. 
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But  tliL'King  in  his  answer  to  their  remonstrance  asserts, 
•>Ijhat  it  was  established  by  immemorial  practice,  and  was 
conformable  tcf'^he  laws  of  the  kingdom,  that  the  King,  in 
virtue  of  his  royal,  prerogative,  should  name  the  Justiza.” 
Zurita,  ibid.  r31.  Blanca,  656.  From  another  passage  in 
Zurita^^  appears,  that  while  the  Aragonese  enjoyed  the 
privilege  of  the  union , i.  e.  the  power  of  confederating 
ajainsi-  their  sovereign  ^ often  as  they  conceived  that  he 
lk(L  plated  any  of  their  rights  and  immunities,  the  Justiza 
was  not  -qnly  nominated  by  the  King,  but  held  his  office  du- 
ring the  King’s  pleasure.  Nor  was  this  practice  attended 
any  bad  effects,  as  the  privilege  of  the  union  was  a suf- 
^cietvSmd  effectual  check  to  any  abuse  of  the  royal  preroga- 
But  when  the  privilege  of  th\5  union  was  abolished  as 
Mangerous  to  the  order  and  p^ace  of  society,  it  was*,  agreed 
thru  d'j  Justiza  shou1  ^ continue  in  office  during  life.  Se^g- 
ral  Kings,  however,  adempted  io  remove  Justizae-nvho  were 
obnoxious  to  them,  and  they  sometimes  succeeded  in  the  at- 
mpt.  In  order  to  guard  against  this  encroachment,  which 
uld  have  destroyed  the  intention  of  the  institution,  and 
rendered  the  Justjza  the  depen  Nmt  and  tool  of  the 
1 Vown,  instead  of  the  guardiar,  of  tbu  people,  a law  was 

\"'ted  in  the  Cortes,  A.  D.  1442,  ordaining  that  the  ‘ji-^tiza 
-•  ^continue  in  office  during  life,  and  should  be  re- 
from  it  unless  by  the  authority  of  the  Cortes.  Fue- 
’©bserrancias  del  Reynr,  de  A^g.  lib.  i.'<p.  22.  By 
' /ta ter  laws  the  person  of  the  Justiza  had  been  declared  sa- 
cred, and  ^e  was  responsible  only  to  the  Cortes.  Ibid.  p. 
15,  Qfc  Zurita  and  Blanca,  who  both  published  their  histo- 
ries while  the  Justiza  of  Aragon  retained  the  full  exercise 
of  his  privileges  and  jurisdiction,  have  neglected  to  explain 
sevdfal  circumstances  with  regard  to  the  office  of  that  re- 
^Cg-JU-ble-magistrate,  because  they  addressed  their  wprks  to 
” the  i 4 countrymen,  who  were  well  acquainted  with  eveiy  par- 
f\,ftular  concerning  the  functions  of  a judge,  to  whom  they 
' kSfcetl  UP  as  to  the  guardian  of  th^ir  liberties.  It  is  vain 
-.  -.consult  the  later  historians  of  Spam,  about  any  point  with 
. ll  YgKpect  to  which  the  excellent  historians  whom  I have  named 
' I r sij^t.  • The  ancient  constitution  of  their  country  was 
/•  ufbL.  i.  2 p 
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overturned,  and  despotism  established  on  the  ruin?  of  its 
liberties,  when  the  writers  of  this  and  the  preceding  centu* 
ry  composed  their  histories,  and  on  that  account  they*? had 
little  curiosity  to  know  the  nature  of  those  institutions  to 
which  their  ancestors  owed  the  enjoyment  ttf  freedom,  or 
they  were  afraid  to  describe  them  with  munh  iftAiracy. 
The  spirit  with  which  Mariana,  his  continuator  Miniana 
and  Ferreras,  write  their  histories-  is  very  different  from 
that  of  the  two  historians  of  Aragon,  from  whom  I hay*7%8.t  (ft 


<2‘ 


ken  my  account  of  the  constitution  of  that  kingdom  * 


Two  circumstances  concerning  the  Justiza,  besides  tb/Ae 
which  I have  mentioned  in  ths  text,  are  worthy  of  observa- 
tion, 1.  None  of  the  ricos-hombres,  or  noblemen  of  the  fvef  '< 
order,  could  be  appointed  Justiza.  He  was  taken  out  o|  6 
tlm  second  class  of  cavalleros,  who  seym  to  have  been  nd'-fcr- 
ly  of  the  same  condition  or  rank  with  gentlemen  or  conifhon- 
ers  in  Great  Britain.  Fueros  & Observanc.  del  Reyho,  &c. 
lib.  i.  p.  21,  b.  The  reason  was,  By  the  laws  of  Aragon*/  "7 
the  ricos-hombres  were  not  subject  to  capital  punishment  | 
but  as  it  was  necesscyy  for  the  security  of  liberty,  that  the 
Justiza  should  be  accountable  for  the  manner  in  which  n 
execy/Ud  the  high  trust  reposed  in  him,  it  was  a powe-'R&h  n 
restraint  t®?on  him  to  know  that  he  was  liable  to  be  pU,y._  ySfUR  ! 
capitally.  Blanca,  p.  657.  756.  Zurita,  tom.  ii.  229.  J.  ( 

ros  &c  Obs^'vanc.  lib*mx.  p,  182,  b.  183.  I,t  apntP" Aicrejj 
from  many  passages  in  Zurita,  that  the  Justiza  was  a*  \ r\| 
ed  to  check  the  domineering  and  oppressive  spirit  cv  ^ Y^, 
bles,  as  well  as  to  set  bounds  to  the  power  of  the  moix  i cL, 
and  therefore  he  was  chosen  from  an  order  pf  citizens  equal- 
ly interested  in  opposing  both. 

2.  Ar  magistrate  possessed  of  such  vast  power?- as  Idy* 
Justiza,  might  have  exercised  them  in  a manner  pern’&ous  v 
to  the  state,  if  he  himself  had  been  subject  to'  no"  contrb/. 

A constitutional  remedy  was  on  that  account  provided  a gained  Irf*  ' ' 


this  danger.  Seventeeif  persons  were  chosen  by  lot  in  ear^ncy^l 

illeu^_4?n0r' 


meeting  of  the  Cortes.  These  formed  a tribunal,  calffeu 


cotut  of  inquisition,  into  the  office  of  Justiza.  This 


1 / 

) 
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met  at  .three  stated  terms  in  each  year.  Every  person  had 
liberty  of-complaining  to  it1’ of  any  iniquity  or  neglect  of 
\ dutygn  the  Juirfjza,  or  in  the  inferior  judges,  who  acted  in 
his  n^me.  The  Justiza  and  his  deputies  were  called  to  an- 
) swer  for  their  conduct.  The  members  of  the  court  passed 
senteiw  by  ballot.  They  might  punish  by  degradation,  con- 
fiscation  of  goods,  or  even  with  death.  The  law  which 
erected  this  cocut,  and  regulate!  the  form  of  its  procedure, 
enacted  A.  D.  1461.  Zurita  Ahales,  iv.  102.  Blanca 
‘ V/  Comrir  '-nt.  Rer.  Aragon,  770.  Previous  to  this  period,  in- 
quiry wasYnade  into  the  conduct  of  the  Justiza,  though  not 
^ffth  the  same  formality.  He  was,  from  the  first  institution 
pi  office,  subject  to  the  review  of  the  Cortes.  The 
) "lpxUStant  dread  of  such  an  impartiaBand  severe  inquiry  into 
(Jhs  oehaviour,  was  a powerful  motive  to  the  vigilant  and 
ia’rjpful  discharge  of  his  duty.  A remarkable  instance  of 
the  -acAhority  of  the  "ftisliza,  eHien  opposed  to  tlpit  of  the 
King,  occurs  in  the  year  1386.  By  the  constitution  of  Ara- 
;on,  the  eldest  son  or  heir  apparent  of  - the  crown  possessed 
qjbnsiderable  power  and  jurisdiction  in  the  kingdom.  Fueros 
f JObservan.  del  Reyno  de  Arag.  lib.  h p.  16.  Peter  IV. 
•^jgated  by  a second  wife,  attempted^  deprive  his  son  of 
'n  Vnd  enjoined  his  subjects  to  yield  him  no  obedience, 
dnee  immediately  applied  to  the  Justiza  ; ‘kthe  safe- 
d defence,  says  Zurita,  against  all  violence  and  op- 
* * Tjie  Justiza  granted  him.jhe  firmo.cle  derecho , 

| \ Atayffect  of  wlfich  was,  that  upon  his  giving  surety  to  ap- 

, p3v  in  judgment,  he  could  not  be  deprived  of  any  immunity 
‘v  or  pgjivilege  which  he  possessed,  but  in  consequence  of  a 
legal  trial  before#the  Justiza,  and  of  a sentence  pronounced 
by  him.  This  was  published  throughout  the  kingdom,  and 
notwithstanding  the  proclamation^,  in  contradiction  to  this 
whirh  had  been  issued  by  the  King,  the  Prince  continued 

^tJVthi^exercise  of  all  his  rights,  and  his  authority  was  um- 

1*  '^•fti-se  to'*"'  " 4zed*  Zurita  Anales  de  Aragon,  tom  ii.  383. 
’v  /dian  a 

' >r>ncd  XXXII.  Sect.  Ili  p.  124.  [III. 
t -sure  w . r 1 L J 

I * ..  fy  pny 

■4T  WnatF  rl  . 

'v  a . ion  oiten  induced,  by  the  concuiTing  testimony  of 
table  authors,  to  mention  this  as  the  constitu- 
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tional  form  of  the  oath  of  allegiance,  which  the  Aragonese 
took  to  their  sovereigns.  I taust  acknowledge*  however 
that  I have  not  found  this  singular  oath  in  ai£T,  Spanish  a\. 


whom  I have  had  an  opportunity  of  consulting.  It  is^nen- 


tionecl  neither  by  Zurita,  nor  Blanca,  nor  j\rgenso'la,  nor 
Sayas,  who  were  all  historiographers  appointed  hy  t^  Cortes 
of  Aragon  to  record  the  transactions  of  the  kingdom.  All 


these  writers  possess  a merit}  which  is  very  xare  among  his- 

-i Jig 


torians.  They  are  extremely  accurate  in  tracing  tne^A^ 
gress  of  the  laws  and  constitution  of  their  country.  f i heir 
silence  with  respect  to  this,  creates  some  suspicion  concern- 
ing the  genuineness  of  the  oath.  But  as  it  is  mentioned^ 
so  many  authors,  who  produce  the  ancient  Spanish  wpt<u>  in 
which  it  is  expressed,  i:  is  probable  that  they  have  take^.  'r' 
from  some  writer  of  credit,  whose  works  have  not  fallen inC4 
my  hands.  The  spirit  of  the  oath  is  perfectly  agreeabj^-to 
the  genius  of  the  Aragonese  constitution.  Since  thCf publi- 
cation of  the  first  edition,  the  learned  M.  1 otze,  Professor  , 
of  Histoiy  at  Batzbw  in  the  Dutchy  of  Mecklenburgh,  hasu,,v 
been  so  good  as  to  point  out  to  me  a Spanish  author  of  gre.^ 
authority,  who  hasmublished  the  words  of  this  oath.  t I Us  / 
Antonio  Perez,  a iypive  of  Aragon,  secretary  to  Philip, 
The-qHords  of  the  oath  are,  “ Nos,  que  valemos  tanto 
vos,  osvi^iazemos  nuestro  Rey  y Segnor,  con  tal  f ^ 
guardeys  nuestros  fueros,  y libertades,  y si  No,  YH  'jt 
Obras  y l^elaciones^le  Ant.  Perez.  8vo.  ’ J^mcrej) 

Planche  1631.  p.  143.  u A ' 

The  privilege  of  Union,  which  I have  menuoned  tJ 
preceding  note,  and  alluded  to  in  the  text,  is  indeed  one  of 
the  most  singular  which  could  take  place  in  a regular  govern- 
ment, and  the  oath  that^I  have  quoted  expresses  nothing 
more  jhan  this  constitutional  privilege  entitled  the  Aragonese 
' to  perform.  If  the  King  or  his  ministers  violate^^nytrr 
the  laws  or  immunities  of  the  Aragonese^iUg-  C0ntr-0iA  ^ 
immediate  redress  in  consequent  \ovided  agai#ed  byf ' 

and  remonstrances,  t\k  nobles-3  ,Q\%y  lot  in 

r \ial,  calf^^^noJ 

7 Th's  I 


hombres  de  natura , de  mesne  'U,  t. 

nobility  of  the  second  class,  calLu  Ifv 
together  with  the  magistrates  of. 
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Cortes,  in  a voluntary  assembly,  join  in  union,  and  bind- 
i^'S  fhemscijes  by  mutual  oaths>and  the  exchange  of  hostages 
to  be  jjnthful  to,,^ach  other,  they  might  require  the  King, 
in  the  yiame  and  by  the  authority  of  this  body  corporate,  to 
grant  them  redjgss.  'if  the  King  refused  to  comply  with 
their  re-^st^or  took  arms  in  order  to  oppose  them,  they 
“might,  in  virtue  Cif  the  privilege  of  union,  instantly  with- 
draw their  allegiance  from  the  Kyng,  refuse  to  acknowledge 
ytAeir  Sovereign,  ahd  proceed  ho  elect  another  mo- 
t / narch  ; ,\W  did  they  incur  any  guilt,  or  become  liable  to  any 
prosecution1  bn  that  account.  Blanca  Com.  Rer.  Arag.  661. 
bn  -fv  This  union  did  not  resemble  the  confederacies  in 
othervy^dal  kingdoms.  It  was  a constitutional  association, 
legal  privileges  were  vested^, which  issued  its  man- 
,d|jes  under  a common  seal,  and  proceeded  in  all  its  opera- 
tion "j)by  regular  and  ascertained  fornA.  This  dangerous 
right  not  only  clamyed^but  exercised.  In  the  year  1287,  J 
the  Aragonese  formed  an  union  in  opposition  to  Alfonso  III. 
^pd  obliged  that  King  not  only  to  comply  jyith  their  demands, 

. b\to  ratify  a privilege  so  fatal  to  the  power  of  the  crown. 
V’Zt'  /ita,  Anales,  tom.  i.  p.  322.  In  the  year  1347,  an  union 
^ ^tqrmed  against  PeteiTV.  with  equalSuccess,  and  a new 

\?  yadon  of  the  privilege  was  eitortecn'  Zurita,  toyj.  ii. 
c,  K>*But  soon  after,  the  King  having  defeated  the 
x'  union  in  battle,  the  privilege  of  union  was  finally 

in  the  Cortes,  and  all  the  laws  or  records  which 
\ /itained  any  confirmation  of  it  ivere  cancelled  or  destroy- 
\ The  King,  in  presence  of  the  Cortes,  called  for  the 

* ? act  w£f  reby  ne  had  ratified  the  union,  and  having  wounded 
his  hand  with  his  poinard,  he  held  it  above  the  record,  “ that 
“ privilege,  says  he,  which  has  been  so  fatal  to  the  kingdom, 

“ and*  so  injurious  to  royalty,  should  be  effaced  xvith  the 
“ .blood  of  a king.”  Zurita,  tom.  ii.  p.  229.  The  law  abo- 

imion  is  published.  Fueros  & Observanc.  lib.  ix. 

p.  it.uPse  toVt"''i~ehat  period,  the  Justiza  became  the  constitu- 
Vow  /cdan  °f  public  liberty,  and  his  power  and  jurisdic- 
^ure  Joned  none  those  violent  Convulsions  xvhich  the 
jry  privilege  of  the  union  was  apt  to  produce.  The 
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free.  One  source  of  this  liberty  arose  from  the  'early  ad- 
mission of  the  representative-'’  of  cities  into  the-*Uortes.  irlt 
seems  probable  from  Zurita,  that  burgessee  were  conrfituent 
members  of  the  Cortes  from  its  first  institution.  men- 
tions a meeting  of  Cortes,  A.  D.  1133,  in  which  the  procu - 
radores  de  las  ciudades  ij  villas  were  present.  _ Tort ®i.  p.  51. 

This  is  the  constitutional  language  in  wMch  their  presence 
is  declared  in  the  Cortes;  after  the  journals  of  that  court 
were  regularly  kept,  x’It  is  probable,  that  an  histohaj^ifiafcr 
curate  as  Zurita,  would  not  have  used  these  worj,s,’  if  he 
had  not  taken  them  from  some  authentic  record.  It  was 
more  than  a century  after  this  period  before  the  representa- 
tives of  cities  formed  a constituent  part  in  the  supypAie  as- 
semblies of  the  other  European  nations.  The  free  spirit’  of 
the  Aragonese  government  is  conspicuous  in  many  pUrti1’^- 
lars. a The  Cortes  ’Hot  onl^  opposed  the  attempts  of"<their 
’Kings  to  increase  their  reVnue,‘bof ’fid*  extend  theii^pn; roga- 
tive,  but  they  claimed  rights  and  exercised  powers  which  / N« 
will  appear  extraordinary  even  in  a country  accustomed  tvn 
the  enjoyment  of  liberty.  In  the  year  1286,  the  Cojees 
claimed  the  privilege  of  naming  the  members  of  the  King’s  J 
council  and  the  oiVicers  of  his  hollseholdf'and  they  sepi.^s^  t 
hava-obtained  it  for  sometime.  Zurita,  tom.  i.  p.  3Gd-aiAg.  / , 
I^tras  *he  privilege  of  the  Cortes  to  name  the  of _£  J 
commanded  the  troops  raised  by  their  authorig^  . 

seems  to  be  evident  from  a passage  in  Zurita.,,  * \ 

Cortes,  in  the  year  1503,  raised  a body  of  troops  "to  be 
ployed  in  Italy,  it  passed  an  act  empowering  the  -n-r  A 

name  the  officers  who  should  command  them,  Zurita, (tern 
p.  274 ; which  plainly  implies  that  without  this  warran  , " 

did  not  belong  to  him  in  virtue  of  his  prerogative.  In  the 
Fueros  & Observances -del  Reyno  de  Aragon,  two  general 
declarations  of  the  rights  and  privileges  of  the  Aragonese 
"are  published  ; the  one  in  the  reign  of  Pedro  I.  A,J^-'A7  ^13,  - 

the  other  in  that  of  James  II.  A.  D.  1325.  contre^h#  * 


a length,  that  I cannot  insert  them ; but  5^*  agair0.teg  \jyf-  * 
these,  that  not  only  %ie  privileges  of  the*^  ea^A^ncvil 


rights  of  the  people,  personal  as  well  as  -po1  -/Vi! 

that  period,  more  extensive,  and  better  uiici.sfvtud 

1C  r * 


;:j 
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any  kingdom  in  Europe  Lib.  i.  p.  7.  9.  The  oath  by 
wLIAythe  King  bound  himself  to  observe  those  rights  and 
liberties  pf  the  people,  was  very  solemn.  Ibid.  p.  14,  b.  & p. 
15.  Ti:$  Cortes  of  Aragon  discovered  not  only  the  jealou- 
sy and  vigilance  .rhich  are  peculiar  to  free  states,  in  guard- 
ing the  essfentlul  parts  of  the  constitution,  but  they  were 
scrupulously  attentive  to  observe  the  most  minute  forms  and 
cermponi^s  to  which  they  were  acAisUyned.  According  to 
Polished  laws  and  customs  of  Aragon,  no  foreigner 
had  liberty  Jo  enter  the  hall  in  which  the  Cortes  assembled. 
Ferdinand,  in  the  year  1481,  appointed  his  Queen,  Isabella, 
rege.^jof  the  kingdom,  while  he  was  absent  during  the 
co"j5c  or) the  campaign.  The  law  required  that  a regent 
) shon’j^ake  the  oath  of  fidelity  in  presence  of  the  Cortes ; 
s Isabella  was  a foreigner,  ^efore  r^ie  could  be  adjnit- 
d,  t.jb^  fortes  thougb^-f,  necessary  to  pass  an  act  authoriz- 
g the  serjeant-porter  t J open  tub  door  of  the  half 'and  to 
low  her  to  enter ; “ so  attentive  were  they  (says  Zurita)  to 
.bserve  their  laws  and  forms,  even  such  as  may  seem 


n,j^t  mi 


minute.”  Tom.  iv.  p.  313. 


s 


Aragonese  weye  no  less  soljicitougjto  secure  the  per- 
> slits  of  individuals,  than  to  maintain  the  freedonW^ 
vrdtion  ; and  the  spirit  of  their  statutes  with  Aspect 
sLV  equally  liberal.  Two  facts  relative  to  this  mat- 
- iV-db $e n; at i o n . By  an  egress  statute  in^he  year 
was  declared  to  be  unlawful  to  put  any  native  Ara- 
l j gonesi  to  the  torture.  If  he  could  not  be  convicted  by  the 
)|  " testimony  of  witnesses,  he  was  instantly  absolved.  Zurita, 
tom.  ii.  p.  66.  Zurita  records  the  regulation  with  the  satis- 
faction natural  to  an  historian,  when  he  contemplates  the  hu- 
manityjof  his  countrymen.  He  compares  the  laws  of  Ara- 
gon  't.qrtAlSi'C  .of  Rome,  as  both  exempted  citizens  and  fyee- 
- £p..yrn  such  ignominious  and  cruel  treatment,  and  had 
jirse  to  it  only  in  the  trial  of  slaves.  Zurita  had  reason 
rr,  ' y^ow  such  an  encomium  on  the  laws  of  his  country. 

A>ur,£  was  at  that  time  permitted  by  the  laws  of  every 
-Lf  Vqr  nation  in  Europe.  Even  in  England,  from  which  the 


k 


(|pirit  -cfi.  legislation  has  long  banished  it,  torture  was 


c 
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V 


not,  at  that  time,  unknown.  Observations  on  th®  Statutes, 
chiefly  the  more  ancient,  &c.  p.  66.  / 

(V*  < / 

The  other  fact  shows,  that  the  same  spirit  which  'hfluenc- 
ed  the  legislature  prevailed  among  the  people.  In  the  year  ‘ 
1485,  the  religious  zeal  of  Ferdinand  and  IszAellk ’prompted 
them  to  introduce  the  inquisition  into  Aragon.  Though  the  ' 
Aragonese  were  no  Jess  supers!’ jiously  attached  f than,  the  / 


other  Spaniards  to  the  Roman  Catholic  faith,  and  ncArSt,  d^* 
sirous  to  root  out  the  seeds  of  error  and  of  heresy  which  the 
Jews  and  Moors  had  scattered,  vet  they  took  arms  against 
the  inquisitors,  murdered  the  chief  inquisitor,  and  kr  op- 
posed the  establishment  of  that  tribunal.  The  rearSn  wly’h 
they  gave  for  their  conduct  was,  That  the  mode  ofAj'V  in 
the  inquisition  was  jpconsistent  with  liberty.  The  crim  ia? 
tcwas  not  confronted  with  the  witnes^1-^,  he  was  not  ^c^aaint- 
ed  with,  what  they  deposed'  against1"  him,  he  was  subjected  to 
torture,  and  the  goods  of  persons  condemned  were  confis 
cated.  Zurita  Anales,  tom.  iv.  p.  341. 

e.  ■) 

The  form  of  government  in  the  kingdom  of  Valency. 'nr  ' 
principality  of  Gefalonia.  which  were  annexed  to  the'  'tif  4 .1 
(^.Aragon,  was  likewise  extremely  favourable  to -f 
The  YMencians  enjoyed  the  privilege  of  union  i 


c 

6 


i 


manner  with  the  Aragonese.  But  they  had  no  iff  ■%% 
resembling  the  Ju?f,:za.  Jhe  Catalonians  rwere  \ 

lous  of  their  liberties  than  the  twro  other  nations, 


bold  in  asserting  them.  But  it  is  not  necessay- 


.istrat- 


ing  the  following  history  to  enter  into  any  farther  denial  con- 
cerning the  peculiarities  in  the  constitution  of  these  king** 
doms. 

a U 


& 


NOTE  XXXIII.  Sect.  III.  p.  125.  - 


L or 
xp  y 

I have  searched  in  vain  among  the  historians  of 
for  such  information,, as  might  enable  me  to  trace  tha/ed 
gress  of  laws  and  government  in  Castile,  or  to  explay 
nature  of  the  constitution  with  the  same  degree  ofStcCuij 
wherewith  I have  described  the  political  state-  m 

* 1 i » 
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It  is  rAanifest  not  only  from  the  historians  of  Castile,  but 
from  its 'Ancient  laws"  particularly  the  Fuero  Juzgo,  that  its 
^ mohn^chs  wer<y  originally  elective.  Ley  2.  5.  8.  They 

• Wert'S  chosen  by  the  bishops,  the  nobility,  and  the  people. 

■j  Ibid.  'It  appears  i?om  the  same  venerable  code  of  laws, 
that  tb— Vrerogative  Qf  the  Castilian  monarchs  was  extremely 
} * limited,  vrflaldfyego,  in  his  commentary  on  the  Fuero  Juz- 

go, pfoduces  many  facts  and  authorities  in  confirmation  of 
- tKfese  particulars.  hDr.  Geddes^who  was  well  acquaint- 

' ed  wit,’1  Spanish  literature,  complains  that  he  could  find  no 

/ author  » gave  a distinct  account  of  the  Cortes  or  supreme 

/ Assembly  of  the  nation,  or  who  described  the  manner  in 

wS?^\it  was  held,  or  mentioned  the  precise  number  of  mem- 
bers who  had  a right  to  sit  in  it.  Jle  produces,  however, 
Gil  Gonzales  d’ Avila,  who  published  a history  of  Hen- 
iy  TI.  the  writ  of  summons  to  ‘5ie  towa>of  Abula,  requiring  it 
to  chd\ise  repr e s enlGtry e y\to  an^pear  in  the  Cortes  which  h& 
called  to  meet  A.  D.  1390.  From  this  we  learn,  '"that  Pre- 
/ lates,  Dukes,  Marquisses,  the  masters  qf  the  three  military 
\ J Wlers,  Condes  and  Ricos-hombres,  were  required  to  attend. 
JJlese  composed  the  bodies  of  ecclesiastics  and  nobles,  which 
^Siffed  two  members  o*S  the  legislature  The  cities  which 
V*  members  to  thUt  meeting  of  'Jhe  CoSes  were  forty-eight. 

1 “b-’piber  of  representatives  (for  the  cities  had  rig^tao 
fqOaore  or  fewer  according  to  their  respective  dignity) 
S1  hed  to  an  hundred  and  twenty-five.  Geddes’  Miscel- 
KjSs Tracts,'  sob  i.  331.  Ziflrita  having  occastbn  to  men- 
i?P?the  Cortes  which  Ferdinand  held  at  Toro  A.  D.  1505, 
in  order  to -Secure  for  himself  the  government  of  Castile  af- 
ter the  death  of  Isabella,  records,  with  his  usual  accuracy, 
the  names  of  the ’members  present,  and  of  the  cities  which 
they  represented.  From  that  list  it  appears,  that  only  eigh- 
teer/cities  had  deputies  in  this  assembly.  Anales  de  Ara- 
. g^r'om.’vi.  p.  3.  What  was  the  occasion  of  this  greht  dif- 
fe~“‘/ce  y thp  number  of  cities  represented  in  these  two 
> f Meetings  of  the  Cortes,  I am  unable  to  explain. 

V , '1 

- vnr  . t,  2 
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NOTE  XXXIV.  Sect.  III.  p.  126.  [LI/,. 


c 


A great  part  of  the  territory  in  Spain  yijas  engros§pU  by 
the  nobility.  L.  Marinseus  Siculus,  who  composed  hi^y  trea- 
tise De  Rebus  Hispanise  during  the  reign^of  Charles  V. 
gives  a catalogue  of  the  Spanish  nobility,  together vith  the 
yearly  rent  of  their  estates.  According  to  his  account, 
which  he  affirms  was  as  accurate  as  the  nature  of  the  sub- 
ject would  admit,  the'^sum  total  of  the  arniual  reVemy^f  c 
their  lands  amounted  to  one  million  four  hundred  anc’  eighty-  ^ 


/• 


two  thousand  ducats.  If  we  make  allowance  foi  itie  great 
difference  in  the  value  of  money  in  the  fifteenth  century  frgiu 
that  which  it  now  bears,  and  consider  that  the  catalyse  of 
Marinseus  includes  only  the  Titulados , or  nobility  whose  j^- 
milies  were  distinguished  by  some  honorary  title,  their  wealf  . 
must  appear  very  greSt.  Li  Marinseus  ap.  Schotti  Scrygto- 
fes  Hispan.  vol.  i.  p.  323.  T)1  e Cdlnmbhs  of  Castile,  Ci  their 
contests  with  the  crown,  which  I shall  hereafter  relate,  com- 
plain of  the  extensile  property  of  the  nobility  as  extremely  , , 
pernicious  to  the  kingdom.  In  one  of  their  manifestoes  thys  ( 
assert,  that  from  Valladolid  to  St.  Jago  in  Galicia,  whvh 
was  an  hundred  leagues,  the  cro\vn  did  not  possess  nTo^i 
than  ffiree  villarres."  All  Vhe  rest  helnno-erl  tn  the 


V 


v 


c „ 

A 


than  three  villages."’  All  "the  rest  belonged  to  the  mbff 
ar  ^could  be  subjected  to  no  public  burden.  Sandc^  i(  * 
del  Emperor  Carl.  V.  vol.  i.  p /<c“r*  Tj- -* 


422. 


It  appears 

testimony  of  authors  quoted  by  Bovadilla,  that  th  oy'^mcrej) 
sive  possessions  were*  bestowed  upon  the  Eicos-ftombr^  1 ,•  \ 
dalgos , and  cavalleros , by  the  Kings  of  Castile,  in  re\^  Jfcptc 


the  assistance  which  they  had  received  from  theta  in  spel- 
ling the  Moors.  They  likewise  obtained  by  the  same  means 


a considerable  influence  in  the  cities,  many  of  which  ancient- 
ly depended  upon  the  nobility.  Politica  para  Corregidpres. 
Amb.  1750,  fol.  vol.  i.  440.  442.  \ 


3.  Irl'lsf}. 


NOTE  XXXV.  Sect.  III.  p.  128 

I have  been  able  tq%iscover  nothing  certain,  as  I obs( 
ed  Note  XVIII.  with  respect  to  the  origin  of  commyvu  « 
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, or  freeycities  in  Spain.  It  is  probable,  that  as  soon  as  the 
. considerable  towns  were  recovered  from  the  Moors,  the  in- 
habit yits  who  Axed  their  residence  in  them,  being  persons 
of  d^inction  and  credit,  had  all  the  privileges  of  municipal 
’ government  acid,  jurisdiction  conferred  upon  them.  Many 
striking  proofs  occur  of  the  splendour,  wealth,  and  power  of 
the  Spanish  cities’.  Hieronymus  Paulus  wrote  a description 
1SKof  Barcelona  in  the  year  1491,  Snd  compares  the  dimensions 
y c th°  town  to  that  of  Naples,  and  the  elegance  of  its  build- 
ings>  ti-v^  variety  of  its  manufactm'es,  and  the  extent  of  its 
commerce,  to  Florence.  Hieron.  Paulus  ap.  Schottum  Script. 

ii.  844.  Marinseus  describes  Toledo  as  a large  and 
t^iopimAis  city.  A great  number  of  its  inhabitants  were  per- 
se^ of  quality  and  of  illustrious  r2nk.  Its  commerce  was 
Jreat.  It  carried  on  with  grea,t  activity  and  success  the  ma- 
i nuActj^res  of  silk  an-J  swool ; and  the  number  of  inhabitants 
• 4 employed  in  these  tw  > brancli9s  of  trade,  amourjjed  nearly 
to  ten  thousand.  Marin,  ubi  supr.  p.  308.  I know  no  city, 
k * says  he,  that  I would  prefer  to  Valladolid  for  elegance  and 
/ , . jendour.  Ibid.  p.  312.  We  may  form  some  estimate  of 
iiS^pc.pulousne s s from  the  following  circumstances.  The  ci- 
) zars  having  taken  arms  in  the  year  151 6,  in  order  to  oppose 
HWfeure  concerted  by  cardinal  Ximenes,  they  musoat°d  in 
\ fciyv,  and  in  the  territory  which  belonged  tirV  it,  tmfty 

snn^d  fighting  men.  Sandov.  Vida  del  Emper.  Carl.  V. 

. j §1.  0)  The  manufactures  car^pd  on  in  ||ie  towns  of 

. Spain  were  not  intended  merely  for  home  consumption,  they 
*j>  wvre  exported  to  foreign  countries,  and  their  commerce  was 
1 a considerable  source  of  wealth  to  the  inhabitants.  The 

maritime  laws  of  Barcelona  are  the  foundation  of  mercantile 
*» 

jurisprudence  in  modem  times,  as  the  Leges  Rhodiae  were 
among  the  ancients.  All  the  commercial  states  in  Italy 
adopted,  jhese  laws,  and  regulated  their  trade  according  to 
their'  Sandi  Storia  Civile  Veneziani,  vol.  ii.  865.  It  apr 
T p^rs  from  several  ordonances  of  the  Kings  of  France,  that 
v e merchants  of  Aragon  and  Cast'le  were  received  on  the 
Safiae  footing,  and  admitted  to  the  siVne  privileges  with  those 
V&l  ~.ily.  Ordonances  des  Roys,  &c.  tom.  ii.  p.  1 35.  iii. 
6.  504.  635.  Cities  in  such  a flourishing  state  became  a 
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respectable  part  of  the  society,  and  were  entitled  to  d consi- 


derable share  in  the  legislature.'  The  magistrates  of  Bartfc 
Iona  aspired  to  the  highest  honour  a Spanishrsubject  cjn  en- 
joy, that  of  being  covered  in  the  present  of  their  sovereign, 
and  of  being  treated  as  grandees  of  the  kingdom.  Origin 
de  la  dignidad  de  Grande  de  Castilla  por  doro  Albuso  Ca- 
rillo.  Madr.  1657.  p.  18. 


m 


NOTE 


■ C 

XXXVI. 


Sect.  III.  p.  130.  [NN^  '* 
<* 

The  militaiy  order  of  St.  Jago,  the  most  honourable  and, 
opulent  of  the  three  Spanish  orders,  was  instituted  about  T^  e 
year  1170.  The  bull  of  confirmation  by  Alexander  i|_ 
dated  A.  D.  1176.  At  t§lat  time  a considerable  part  of  §§gjn 
still  remained  under  subjection  to  the  Moors,  and 
whole  country  was  much  exposed  to  depredations  not  ^fvly 
of  the  enpmy,  but  of  bandittlQ  Ir’ismo  wonder,  then,  that 
an  institution,  the  object  of  which  was  to  oppose  the  enemies 
of  the  Christian  faitlf^  and  to  restrain  and  punish  those  who 
disturbed  the  public  peace,  should  be  extremely  popula^j., 


and  meet  with  general  encouragement.  The  wealth  and 


power  of  the  order  became  so  gredr,  that  according  to  , 
lnstor*'"!  the  Grand  Master  of  St.  Jago  was  the  peivoptff*  * 
Sy  of  greatest  power  and  dignity  next  to  the  Kinjy  f 

Anton.  Nebrissensis,  ap.  Schott.  Scrip.  Hisp. 

Another  historian  observes,  that  the  order  possef)V>'  \ 

thing  in  Castile  that  a King  would  most  desire  to  obtain.  ' 
Zurita  Anales,  v.  22.  The  knights  took  the  vows  of  obedi- 
ence, of  poverty,  and  of  conjugal  chastity.  By  the  fcgmer 
they  were  bound  implicitly  to  obey  the  commands  of  their 
grand  master.  The  order  could  bring  into  the  field  a thou- 
sand men  at  arms.  JEA.  -Ant.  Nebriss.  p.  813.  If,  as  we 
have  reason  to  believe,  these  men  at  arms  were  accompanied, 
as  was  usual  in  that  age,  this  was  a formidable  body  ,<  >f  ca- 
valry. There  belonged  to  this  order  eighty-itAU  comm;W- 

D&J 


eries,  and  two  hundred  priories  and  other  benefices. 


cl 


sertations  sur  la  Chevgterie  par  Hon.  de  St.  Marie,  p.  2 J2jpG 

:om  J 


It  is  obvious  how  formidable  to  his  sovereign  the  com 
of  these  troops,  the  administration  of  such  revenues,  ar*/~ 


c 


PROOFS  AND  ILLUSTRATIONS. 

the  disposal  of  so  many  offices,  must  have  rendered  a sub- 
The  other  two  orders, ? though  inferior  to  that  of  St. 
Jago  in  power  a~d  wealth,  were  nevertheless  very  consider- 
able fraternities.  When  the  conquest  of  Granada  deprived 
the  knights  of  «t.  Jago  of  those  enemies  against  whom  their 
zeal  wafrorWnally  directed,  superstition  found  out  a new 
J object,  in  defence  of  which  they  engaged  to  employ  their 
courage.  To  their  usual  oath.  >>  they  added  the  following 
effuse  We  do  swear  tG  believe,  to’  maintain,  and  to  con- 
T tend  in1  public  and  in  private,  that  the  Virgin  Mary,  the  mo- 
ther of  G&l,  our  Lady,  was  conceived  without  the  stain  of 
oHninal  sin.”  This  addition  was  made  about  the  middle  of 
the  sth^pteenth  century.  Honore  de  St.  Marie  Dissertations, 
g<-  n.  263. — Nor  is  such  a singular^ngagement  peculiar  to 
» t*le  order  of  St.  Jago.  The  members  of  the  second  milita- 
1 ry  pjder  in  Spain,  that  of  Calavfava,  Opially  zealous  jo  em- 
T ploy  ttpir  prowess  ii/'defejice  the  honours  of  the  BlesstA 
A Virgin,  have  likewise  professed  themselves  her  true  knights. 
Their  vow,  conceived  in  terms  more  theologically  accurate 
^\m  that  of  St.  Jago,  may  afford  some  amusement  to  an  En- 
th  Jih  reader.  “ I vow  to  God,  to  the  Grand  Master,  and 
tAyou  who  he?e  represent  his  person;^ that  now,  and  for 
) j?  y.  T will  maintain  and  content!,  that  the  Virgin  eftjary, 

1 ' p&cl.of  God,  our  Lady,  was  conceived  withoq^  on&  ^ 
_a nd  never  incurred  the  pollution  of  it;  but  that  in  the 
* °f  her  happy  conception,  and^of  the  union  of  her 

' soul  with  her  bddy,  the  Divine  6race  prevented  and  preserv- 
) ed  her  from  original  guilt,  by  the  merits  of  the  passion  and 
deaf  j of  CHrist  our  Redeemer,  her  future  son,  foreseen  in 
the  Divine  Council,  by  which  she  was  truly  redeemed,  and 
by  a more  noble  kind  of  redemption  than  any  of  the  children 
of  Adam.  In  the  belief  of  this  ttuth,  and  in  maintaining 
the  honour  of  the  most  Holy  Virgin,  through  the  strength 
. of  Almighty  God,  I will  live  and  will  die.”  Defiificiorps 
Ordes.*  de  Calatrava,  conforme  al  Capitulo  General  en 
352,  fol.  Madr.  1748.  p.  153.  Though  the  church  of 
v "f^me  hath  prudently  avoided  to  giv  i its  sanction  to  the  doc- 
fs’m  , of  the  immaculate  conception,  and  the  two  great  mo- 
, \iastic  orders  of  St.  Dominick  and  St.  Francis  have  espoused 

). 
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opposite  opinions  concerning  it,  the  Spaniards  are  such  ardent 
champions  for  the  honour  of  the  Virgin,  that  when  the  pre- 
sent King  of  Spain  instituted  a new  military  order  in  the 
year  1771,  in  commemoration  of  the  birth  of  his  grandson, 
he  put  it  under  the  immediate  protection  o£;the  mOst  Holy 
Mary  ip  the  mystery  of  her  immaculate  concenticyg>  Con- 
stitutiones  de  la  Real  y distinguida  Orden.  Espanola  de 
Carlos  III.  p.  7.  To  undertake  the  defence  of  the' Virgin 
Mary’s  honour,  had  Such  a resemblance  to  that  species  oi 
refined  gallantry,  which  was  the  original  object  of  chivalry, 
that  the  zeal  with  which  the  military  orders  bo^nd  them 
selves,  by  a solemn  vow,  to  defend  it,  was  worthy  of  a trie 
knight,  in  those  ages  when  the  spirit  of  the  institution  ^sub- 
sisted in  full  vigour.  Tfut  in  the  present  age,  it  must  excite 
some  surprise  to  see  the  institution  of  an  illustrious  «jrar  r 
connected  with  a d<£ltrine  & extravagant  and  destitute  ulf  \ 
day  foundation  in  scripture.  C ^ (t 
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NOTE  XXXVII. 
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Sect.  III.  p.  132.  [OO]. 

I have  frequently  had  occasion  to  take  notice  of  J) 

fects  in  police  duicag  the  middle  ages,  Occasioned  L, 
feebleness  of  government,1  and  the  want  of  proper  sr\  l 
tg'  -<n  among  the  different  ranks  of  men.  I have 
in  a former  Note,  that  this  greatly  interrupted  the  interc  -^gx. 
between  nations,  and  even  between  different  places  C V 
same  kingdom.  The  description  which  theVopahish  histori- 
ans  give  of  the  frequency  of  rapine,  murder,  and  every,  act 
of  violence  in  all  the  provinces  of  Spain,  are  uvfiazing.  -and 
present  to  us  the  idea  of  a society  but  little  removed  from 
the  disorder  and  turbulence  of  that  which  has  been  called  a 
state  of  nature.  Zurita  Anales  de  Arag.  i.  175.  JEA.  Ant. 
Nebrissensis  rer.  a Fercfrn.  gestar.  Hist.  ap.  Schottum,  II. 
849.  Though  the  excess  of  these  disorders  rendered  the 
institution  of  the  Santo.  Hevinandud  necessary,  great  car^vas 


taken  at  first  to  avoid  giving  any  offence  or  alarm  to  the  no^ 


tn-  # 


bility.  The  jurisdiction  of  the  judges  of  the  Hermanaad/ 
was  expressly  confined  to  crimes  which  violated  the  3** 


peace. 


All  other  offences  were  left  to  the  cognizance  of  tlv 

&>  - 
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ordinary  judges.  If  a person  was  guilty  of  the  most  noto- 
rious perjury,  in  any  trial  before  a judge  of  the  Hermandad, 
he  could  not  punjsh  him,  but  was  obliged  to  remit  the  case 
to  the  ordinary  judge  of  the  place.  Commentaria  in  Regias 
Hispan.  -Constjjut.  per  Alph.  de  Azevedo,  pars  v.  p.  220, 
&c. . fol- Oaun,  1612.  Notwithstanding  these  restrictions, 
the  barons  were  erly  sensible  how  much  the  establishment 
of  the  ilermandad  would  encroach  on  their  jurisdiction.  In 
tactile,'  Ssome  opposition  was  made  to  the  institution;  but 
Ferdinand  had  the  address  to  obtain  the  consent  of  the  Con- 
stable to  the  introduction  of  the  Hermandad  into  that  part  of 
the  kingdom  where  his  estate  lay ; and  by  that  means,  as 
well  ai,  die  popularity  of  the  institution,  he  surmounted  every 
oostaole  that  stood  in  its  way.  Ail.  .Ant.  Nebrissen.  851. 
r«  Slligon,  the  nobles  combined  against  it  with  great  spirit ; 
Sinu  J'erdinand,  though  he  supjWted  dt  with  vigour,' was 
obliged  <o  make  some  godcess’^ns,  in  order  to  reconcile 
diem.  Zurita  Anales  de  Arag.  iv.  356.  The  power  and 
venue  of  the  Hermandad  in  Castile  seems  to  have  been 

* -t  great.  Ferdinand,  when  preparing  for  the  war  against 

L doors  of  Granada,  required  of  the  Hermandad  to  fur- 
t fjftn  sixteen  thousand  beasts  of  burton,  together  with 
^tlvsusand  men  to  conduct  thefn,  and  he  obtained  ^jjiat 
j '^maqded.  Ail.  Ant.  Nebriss.  881.  The  Hengandu..  * 
uas  been  found  to  be  of  so  much  use  in  preserving  peace, 
and  restraining  or  detecting  crimes,  that^it  is  still  continued 
in  Spain ; but  as  d is  no  longer  necessary  either  lor  mode- 
rating the  power  of  the  nobility,  or  extending  that  of  the 
crowiy  f the  Vigour  and  authority  of  the  institution  diminish 
gradually. 
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NOTE  XXXVIII.  Sect.  IIJ.  p.  134.  [PP]. 

Nothing  is  more  common  among  Antiquaries,  and  there ' 
is  not  a more  copious  source  of  error,  than  to  decide  concern- 
ing the  institutions  and  manners  of  past  ages,  by  the  forms 
a.  d ideas  which  prevail  in  their  own  gunes.  The  French 
law}  urs  in  the  seventeenth  and  eighteenth  centuries,  having 
found  their  sovereigns  in  possession  of  absolute  power,  seem 
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to  think  it  a duty  incumbent  on  them,  to  maintain  that  such 
unbounded  authority  belonged  to  the  crown  in  every  periqd 
of  their  monarchy.  “ The  government  of^rance,”  says  M. 
de  Real,  very  gravely,  “ is  purely  monarchical  at  this" day,  as 
it  was  from  the  beginning.  Our  Kings  wer£  absrl^te  origi- 
nally as  they  are  at  present.”  Science  du  Gouv^mey  *,nt,  tom. 
ii.  p.  31.  It  is  impossible,  however,  to  o onceive  two  states 
of  civil  society  more  unlilqji  to  each  other,  than  that  of  the 
French  nation  under  Clovis,  and  that  under  Louis 'XV.  Ic 


is  evident  from  the  codes  of  laws  of  the  various  tribes  which 

jf” 

settled  in  Gaul  and  the  countries  adjacent  to  it,  "as  well  as 
from  the  history  of  Gregory  of  Tours,  and  other  early  annh- 


lists,  that  among  all  these  people  the  form  of  government 
was  extremely  rude  af.d  simple,  and  that  they  hacf  scarcLy 
begun  to  acquire  the  first  rudiments  of  that  order  andpuiice 
whicil  are  necessary  CA  extensive  societies.  The  King  or  R.a- 
der  had.  the  command  of  oldie  s oT  companions,  * vho  fol-J 
lowed  his  standard  from  choice,  not  by  constraint.  I have| 
produced  the  clearest  evidence  of  this,  Note  VI.  An  even4 
related  by  Gregory  of  Tours,  lib.  iv.  c.  14.  affords  the  m*  / 
striking  proof  of  the  dependence  of  the  early  French  K \ 
on  the  sentiment  and  inclination  of  their  people. 
ha vjt  g marched  at  the  head  of  his  army,  in  the  yp.  . 
mgainstuhe  Saxons,  that  people,  intimidated  at  his  apprltc^ 
sued  for  peace,  and  offered  to  pay  a large  sum  to  the  ofsLiu 
ed  monarch.  Clopjire  was  willing  to  close  with  fvPnt  they 
proposed.  But  his  army'  insisted  to  be  led  fdhh  to  bSctEo^ 
The  King  employed  all  his  eloquence  to  persuade  them  to 
accept  of  what  the  Saxons  were  ready  to  pay.  J The  Saxons, 
in  order  to  sooth  them,  increased  their  original  offer.  The 
King  renewed  his  solicitations  : But  the  army,  enraged,  rush- 
ed upon  the  King,  tor^Jhis  tent  in  pieces,  dragged  him  out 
of  it,  and  would  have  slain  him  on  the  spot,  if  he  had  not 
“consented  to  lead  them  instantly  against  the  enemy. 


If  the  early  monayhs  of  France  possessed  such  limiltJ 
authority,  even  while.,  at  the  head  of  their  army,  their'  pi  > 
rogative  during  peace  will  be  found  to  be  still  more  confk.~J. 
They  ascended  the  throne  not  by  any  hereditary  right,  but 
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j in  consequence  of  the  election  of  their  subjects.  In  order 
tQ-„avoid  an  unnecessary  number  of  quotations,  I refer  my 
readers  to  Hot^manni  Franco-gallia,  cap.  vi.  p.  47.  edit. 
1573,  where  they  ,jvill  find  the  fullest  proof  of  this  from 
Gregory"  of  '•Fours,  Amoinus,  and  the  most  authentic  his- 
torians \)f  ohe  Merovingian  Kings.  The  effect  of  this 
election  was  not  to  invest  them  with  absolute  power.  What- 
ever related  to"  the  general  weLfem  of  the  nation,  was  sub- 
v>  t B . i . 

mitted  to  public  deliberation,  and  determined  by  the  suffrage 

of  the  people,  in  the  annual  assemblies  called  Les  Champs 
de  Mars  and  Les  Champs  de  Mai.  These  assemblies  were 
called  Champs , because,  according  to  the  custom  of  all  the 
jbarbargus  nations,  they  were  held  in  the  open  air,  in  some 
pl^  capable  of  containing  the  vast 'number  of  persons  who 
; j^ad  a right  to  be  present.  Jo.  Jac.  Sorberus  de  Comitiis 
1 ves^um  Germanorunij,  vol.  i.  § 19,  &c'.’  They  were  denomi- 
nated Champs  de  MryrsAnd  A:  Mai,  from  the  months  in 
\ which  they  were  held.  Every  freeman  seems  to  have  had  a 
\right  to  be  present  in  these  assemblies'.  Sorberus,  ibid.  $ 
d23,  be.  The  ancient  annals  of  the  Franks  describe  the 
persons  who  were  present  in  the  assembly  held  A.  D.  788, 
in  these  words : In  placito  Ingelheime^si  conveniunt  pon- 
Jtifiees®  majores,  minores,  sacerdotes,  reguli,  duces,  <u$nites, 
piyefecti,  cives,  oppidani,  Apud  Sorber.  § 304.  T.k^re  evt  ty 
thing  that  concerned  the  happiness  of  their  country,  says  an 
y?.V^ieiit  historian,  every  thing  that  cou'yj.  be  of  b^pefit  to  the 
Franks,  was  considered  and  enjoined.  Fredegarius  ap. 
Du  Cange  Glossar.  voc.  Campus  Marl'd.  Chlotharius  II. 
describes  the' business,  and  acknowledges  the  authority  of 
these  assemblies.*  They  are  called,  says  he,  that  whatever 
relates  to  the  common  safety  may  be  considered  and  resolved 
by  common  deliberation ; and  whatever  they  determine,  to 
that  I will  conform.  Amoinus  de  Gest.  Franc,  lib.  iv.  c.  i. 
ap.  Bouquet  Recueil,  iii.  116.  The  statutory  clauses,  tor 
words  of  legislative  authority  in  the  decrees  issued  in  these 
assemblies,  run  not  in  the  name  of  ^he  King  alone.  “ We 
shave  treated,  says  Childebert,  in  a.,  decree,  A.  D.  532,  in 
the  assembly  of  March,  together  with  our  nobles,  concern- 
ing some  affairs,  and  we  now  publish  the  conclusion,  that  it 

YOiv.  x.  2 R 
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>,  omnes  causarum  origines  soli- 
le  singulis  judicium  decyeverunt  \ ' 
lie.  ap.  Bouquet.  Ibid.  p.  122.^  V 


may  come  to  the  knowledge  of  all.”  , Childeb.  Decfet.  apv 
Bouquet  Recueil  des  Histor.  tom.  iv.  p.  3.  We  have  agreed 
together  with  our  vassals.  Ibid.  §2.  It  is  agreed  in  the  assem- 
bly in  which  we  were  all  united.  Ibid.  / 4.  The  Salic  laws, 
the  most  venerable  monument  of  French  jurisprudence,  were 
enacted  in  the  same  manner.  Dictaverunt  Sal’  cant  legem 
proceres  ipsius  gentis,  qui  tunc  tempore^apud  earn  erant 
Rectores.  Sunt  autem^eW-'i  de  pjuribus  viri*  quatuo£ — qui  f 
per  tres  Mallos  convenientes,  omnes  causarum  origines  soli 
eit£  discurrendo,  tractantes  de 
hoc  modo.  Praef.  Leg.  Salic 

Hoc  decretum  est  apud  regem  & principes  ejus,  & apud 
cunctum  populum  christianum,  qui  infra  regnum  Merwin^ 
gorum  consistunt.  Ibid.  p.  124.  Nay,  even  in  their  char- 
ters, the  Kings  of  the  first  race  are  careful  to  specify  th^  * 
they  were  granted  with'  the  consent  o^  their  vassals.  f go  | 
Childebcifus  Rex  una  cum  cLisensu  8 vohmtate  Francorum, 
&c.  A.  D.  558.  Bouquet,  ibid.  622.  Chlothariu§  III. 
una  cum  patribus  nbstfis  episcopis,  optimatibus,  caeterisque  . 
palatii  nostri  ministris,  A.  D.  664.  Ibid.  648.  De  conse"  . 
su  fidelium  nostrorqm.  Mably  Observ.  tom.  i.  p.  239.  Tffe 
historians  likewise  chscribe  the  functions  of  the  King  in*the 
natioufL-  assemblies  in  such  terms  as  imply  that  his  authority  £ 
tFrfe  waf ' 'e xtr e m ely  small,  and  that  every  thing  dependVl 
on  the  court  itself.  Ipse  Rex  (says  the  author  of  ^Vnnales 
Francorum  speaking-  of  tfye  Field  of  Marcji)  sedebat^jn^ 
sella  regia,  circumstante  exercitu,  prsecipiebatque  is,  die  illoy 
quicquid  a Francis  decretum  erat.  Bouquet  Recueil,  tom. 
ii.  p.  647.  ( 


Ji 


That  the  general  assemblies  exercised  supreme  jurisdic- 
tion over  all  persons,  andrwith  respect  to  all  causes,  is  so 
evident;  as  to  stand  in  need  of  no  proof.  The  trial  of  Brune- 
haut,  A.  D.  613,  how  unjust  soever  the  sentence  against 
her  may  be,  as  related  by  Fredegarius,  Chron.  cap.  42. 
Bouquet,  ibid.  430,  is  if  itself  sufficient  proof  of  this.  The 
notorious  violence  and  iniquity  of  the  sentence,  serve  to  de- ,t 
monstrate  the  extent  of  jurisdiction  which  this  assembly 
possessed,  as  a Prince  so  sanguinary  as  Clothaire  II.  thought 
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the  sanction  of  its  authority  would  be  sufficient  to  justify  his 
-rigorous  treatment  of  the  lhother  and  grandmother  of  so 
many  Kings.  ^ 

WiTu  Yesp^ct  to  conferring  donatives  on  the  Prince,  we 
may  olfervcy  that  among  nations  whose  manners  and  political 
institutions  are  simple,  the  public,  as  well  as  individuals,  hav- 
ing few  wants,  >they  are  little  acquainted  with  taxes,  and  free 
uncivilized  tribes  disdain  to  submit  to  any  stated  imposition. 
This  was  remarkably  the  case  of  the  Germans,  and  of  all 
^he  various  people  that  issued  from  that  country.  Tacitus 
pronounces  two  tribes  not  to  be  of  German  origin,  because 
they  submitted  to  pay  taxes.  De  Morib.  Germ.  c.  43. 
And  ^speaking  of  another  tribe  according  to  the  ideas  pre- 
; yalent  in  Germany,  he  says,  “ they  were  not  degraded  by 
thy, imposition  of  ta^es.”  Ibid.  c.  k\>.  Upon  the  •Settle- 
ment <J  the  Franks  in.,  Ghul,  ryc  may  conclude,  that  whili 

\ elated  with  the  consciousness  of  victory,  they  would  not  re- 
pounce the  high-spirited  ideas  of  their  (Ancestors,  or  volun- 
tc  rily  submit  to  a burden  which  they  regarded  as  a badge  of 
seAdtqde.  The  evidence  of  the  earliest  records  and  histo- 
> rians  jtfstify  thA  conclusion.  M.  de  Montesquieu,  in  the 
twelfth  and  subsequent  chapters  of  the  thirteenthj  bu^k  of 
F Esprit  cles  Loix,  and  M.  de  Mably  Observat.  surJxHisft 
France,  tom.  i.  p.  247,  have  investigated  this  fact  with  great 
jittpntion,  and  have  proved  cleai'ly  that,  the  property  of  free- 
men among  the* Franks  was  not  subject  to  any  stated  tax. 

) That  the  state  required  nothing  from  persons  of  this  rank, 
but  r ijlitary'sc>vice  at  their  own  expense,  and  that  they  should 
entertain  the  King  in  their  houses  when  he  was  upon  any 
progress  through  his  dominions,  or  his  officers  when  sent  on 
any  public  employment,  furnishing,,  them  with  carriages  and 
homes,  Monarchs  subsisted  almost  entirelyupon  the  revenues 
of  their  own  domains,  and  upon  the  perquisites  arising  from 
the  administration  of  justice,  together  with  a few  small  fines 
and  forfeitures  exacted  from  such  as  jiad  been  guilty  of  cer- 
tain trespasses.  It  is  foreign  from  mv  subject  to  enumerate 
these,  The  reader  may  find  them  in  Observat.  de  M.  de 
“ # Mably,  vol.  i.  p.  287. 
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When  any  extraordinary  aid  was  granted  by  free -men  to 
their  sovereign,  it  was  purely  voluntary.  In  the  annual  as* 
sembly  of  March  or  May,  it  was  the  custom  to  make  the 
King  a present  of  money,  of  horses  Q’4  arms,  or  of  some 
other  thing  of  value.  This  was  an  ancient  cuuio’rdf  and  de- 
rived from  their  ancestors  the  Germans.  Moc?est 'civitati- 
bus,  ultro  ac  viritim  conferri  principibus  vb.  armentorum  vel 
frugum,  quod  pro  hoi^ve'  acceptym,  etiam  necessitatibus* 
subvenit.  Tacit,  de  Mor.  Germ.  c.  15.  These  gifts,  if 
we  may  form  a judgment  concerning  them  from  the  general 
terms  in  which  they  are  mentioned  by  the  ancient  historians, 
were  considerable,  and  made  no  small  part  of  the  royal  re- 
venue. Many  passages  to  this  purpose  are  produced  - by  M^ 
du  Cange,  Dissert,  h).  sur  Joinville,  153.  Sometin^?  a 
conquered  people  specified  tlje  gift  which  they  bound  ther^  • % 
selves  to  pay  annually,  and  it  was  exacted  as  a debt  if  f<5ey  f 
failed.  Annales  Metenses}-  ap.  Du'  Cange,  ibid.  p.  155.  I 
It  is  probable,  that  the  first  step  towards  taxation  was  to  as-  * 
certain  the  value  of  these  gifts  which  were  originally  gra-^ 
tuitous,  and  to  compel  the  people  to  pay  the  sum  at  whhh 
they  were  rated.  fr$till,  however,  some  .memory  o£  *heir 
original  was  preserved,  and  the  aids  granted  to  monarchs  in 
alll($i6* Kingdoms  of  Europe  were  termed  benevolences' oyfne 
i fJts'  ** 

f 

The  KiLgs  of  thfesecond  race  in  France^weije  raise<^to^ 
the  throne  by  the  election  of  the  people.  Pepinus  Rex  pius, 
says  an  author  who  wrote  a few  years  after  the.  transaction 
which  he  records,  per  authoritatem  Papse,  & unctionem(  Jknc- 
ti  chrismatis  & electionem  omnium  Francorum  in  regni  solio 
sublimatus  est.  Clausula  de  Pepini  consecratione  ap.  Bouq. 
Recueil  des  Histor.  tom  <»  r.  p.  9.  At  the  same  time,  ab  the 
chief  men  of  the  nation  had  transferred  the  crown  from 
one  family  to  another,  an  oath  was  exacted  of  them,  that  they 
should  maintain  on  the  throne  the  family  which  they  had 
now  promoted  ; ut  nun^uamde  alterius  lumbis  regem  in  aevo 
prsesumant  eligere.  Ibid.  p.  10.  This  oath  the  nation  faith- 
fully observed  daring  a considerable  space  of  time.  The 
posterity  of  Pepin  kept  possession  of  the  throne  $ but  with 
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respect  '*’to  the  manner  of  dividing  their  dominions  among 
their  children,  Princes  were  Obliged  to  consult  the  general 
assembly  of  the  Ration.  Thus  Pepin  himself,  A.  D.  768, 
appointed  his  two  soi^s,  Charles  and  Carlomanus,  to  reign  as 
joint  sovefti^H* ; but  he  did  this,  una  cum  consensu  Fran- 
corum  ef  pra«erum  suorum  seu  & episcoporum,  before  whom 
% he  laid  the  matte.*  in  their  general  assembly.  Conventus 
^^uchs^nctum  Bionysium^  Capifcujar^  vol.  i.  p.  187.  This 
destination  the  French  confirmed  in  a subsequent  assembly, 
which  was  called  upon  the  death  of  Pepin  ; for,  as  Eginhart 
{elates,  they  not  only  appointed  them  Kings,  but  by  their 
authority  they  regulated  the  limits  of  their  respective  territo- 
|jes.  yita  Car.  Magni  ap.  Bouquet  Recueil,  tom.  v.  p.  90. 
In^b^  same  manner,  it  was  by  the  a uthority  of  the  supreme 
7?^semblies  that  any  dispute  which  arose  among  the  descend- 
' antSl^of  the  royal  family  was  de^ermirl^d.  Charlemagne  re- 
cognize! this  important  pirt  of) their  jurisdiction,  (and  coil- 
firms  itj  ift  his  charter  concerning  the  partition  of  his  domi- 
lions  ; for  he  appoints,  that,  in  case  of  my  uncertainty  with 
( remect  to  the  right  of  the  several  competitors,  he  whom  the 
peug\e.  shall  choose,  shall  succeed  to  the  crown.  Capitular. 
voL«i. 

• *.'  ° n D 

Under  the  second  race  of  Kings  the  assembly  the’1  *> 
tion,  distinguished  by  the  name  of  Conventus,  Malli,  Placi- 
(ta,i(were  regularly  assembled  once  a year  at  least,  and  fre- 
quently twice  in 'the  year.  One*  of  the  most  valuable  monu- 
ments of  the  history  of  France  is  the  treatise  of  Hincmarus, 
arcl^ishop  drJRheims,  de  ordine  Palatii.  He  died  A.  D. 
882,  only  sixty-eight  years  after  Charlemagne,  and  he  re- 
lates in  that  short  discourse  the  facts  which  were  communi-1* 
cated  to  him  by  Adalhardus,  a rpinister  and  confidant  of 
Charlemagne.  From  him  we  learn  that  this  great  monarch 
never  failed  to  hold  the  general  assembly  of  his  subjects 
every  year.  In  quo  placito  generalitas  universorum  majo- 
riini  tarn  clericorum  quam  laicorum,  conveniebat.  Hincm. 
oper.  edit.  Sirmondi,  vol.  ii.  c.  29.  £11.  In  these  assem- 
blies, matters  which  related  to  the  general  safety  and  state 
of  the  kingdom  were  always  discussed,  before  they  entered 
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upon  any  private  or  less  important  business.  Ibid.-e.  33.  p. 
213.  His  immediate  successors  imitated  his  example,  an^d 
transacted  no  affair  of  importance  without  the  advice  of  their 
great  council. 

Under  the  second  race  of  Kings,  the  genius  pf  thm  French 
government  continued  to  be  in  a good  mea  sure  democratical. 
The  nobles,  the  dignified  ef.clesiastick,  and  the  greaf  off.ce.m 
of  the  crown,  were  nor  the  only  members  of  the  national 
council ; the  people,  or  the  whole  body  of  free-men,  either 
in  person  or  by  their  representatives,  had  a right  to  be  pre- 
sent in  it.  Hincmarus,  in  describing  the  manner  of  holding 
the  general  assemblies,  says,  that  if  the  weather  was  favour^ 
able,  they  met  in  the  open  air ; but  if  otherwise,  thevjjact 
different  apartments  allotted  to  them  : so  that  the  dignified  , 
clergy*-’ were  separated^  from  "me  laity,  and  the  comite^vd 
Hujusmodi  principes  sibimetr.hondvificaoiliter  a csetceQi  mul- 
titucline  segregarentur.  Ibid.  c.  35.  p.  114.  Agobardus, 
archbishop  of  Lyons,  thus  describes  a national  council  in/ 
the  year  833,  wherein  he  was  present.  Qui  ubique  conven- 
tus  extitit  ex  reverendissimis  episcopis,  & magnificentife- 
mis  viris  illustribusf  collegio  quoqtie  abbatfam  & c6iiiqum, 
promifauggque  setatis  et  dignitatis  populo.  The  ccetenujnuJ- 
tit  t’o  of  Ifincmarus  is  the  same  with  the  populus  of  Agobar- 
dus, and  both  describe  the  inferior  order  of  free-men,  the 
same  who  were  afterwards  known  in  France  by  the 'name  of 
the  third  estate,  and  in  England  by  the  name  of  commohs, 
The  people,  as  well  as  the  members  of  higher  dignity,  were 
admitted  to  a share  of  the  legislative  power.1?  Thus,  f by  a 
law,  A.  D.  803,  it  is  ordained,  “ that  the  question  shall  be 
ut  to  the  people  with  respect  to  every  new  law,  and  if  they 
shall  agree  to  it,  they  shall  confirm  it  by  their  signature.” 
Capit.  vol.  i.  394.  There  are  two  capitularia  which  convey 
to  r.s  a full  idea  of  the  part  which  the  people  took  in  the  ad- 
ministration of  government.  When  they  felt  the  weight  of 
any  grievance,  they  had^a  right  to  petition  the  sovereign. for 
redress.  One  of  thesecpetitions,  in  which  they  desire  that 
ecclesiastics  might  be  exempted  from  bearing  arms,  and 
from  serving  in  person  against  the  enemy,  is  still  extant.  It 
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:s  addressed  to  Charlemagne,  A.  D.  803,  and  expressed  in 
stfch  terms  as  could  have  been  used  only  by  men  conscious 
of  liberty,  and  of  Fie  extensive  privileges  which  they  posses- 
sed. They  conclude  with  requiring  him  to  grant  their  de- 
mand, if  IicTNFIshed  that  they  should  any  longer  continue 
faithful  subjects  to  him.  That  great  monarch,  instead  of 
being  offended  or  gfirprised  at  the  boldness  of  their  petition, 
^tehTe^  it  in  a most  gracious  ma£n^\  and  signified  his  wil- 
lingness to  comply  with  it.  But  sensible  that  he  himself  did 
not  possess  legislative  authority,  he  promises  to  lay  the  mat- 
ter before  the  next  general  assembly,  that  such  things  as 
were  of  common  concern  to  all  might  be  there  considered 
j^d  established  by  common  consent.  Capitul.  tom.  i.  p. 
405  -409.  As  the  people  by  their  petitions  brought  mat- 

“?'A,  be  proposed  in  the  general  assembly,  we  learn  from 
capitulare  the  form  inwhicli'  they  were  approved^ 

. | /ere,  afrd  enacted  as  htfs.  Tphe  propositions  Ave,re  read 
' aloud,  and  then  the  people  were  required  to  declare  whether 
,-tV^ey  assented  to  them  or  not.  They  signified  their  assent  by 
crying  three  times,  “We  are  satisfied,”,  and  then  the  capi- 
tulate was  confirmed  by  the  subscription  of  the  monarch,  the 
clergy, 'and  the  chief  men  of  the  laity.  ^Capitul.  tom.  i.  p. 
62?.  AT  D.  822.  It  seems  probable  from  a capitfilafe  of 
Carolus  Calvus,  A.  D.  851,  that  the  sovereign  coulee  not  fKs_. 
fuse  his  assent  to  what  Avas  proposed  and  established  by  his 
subjects  in  the  general  assembly.  Tit  ? ix.  § 6«v/  Capitul. 
vol.li.  p.  47.  It  is  unnecessary  to  multiply  quotations  con- 
cerning  the  legislative  power  of  the  national  assembly  of 
Franc*  underlie  second  race,  or  concerning  its  right  to  de- 
termine with  regard  to  peace  and  Avar.  The  uniform  style 
of  the  Capitularia  is  an  abundant  confirmation  of  the  former. 
The  reader  Avho  desires  any  furtheiv:nformation  Avith  respect 
to  the  latter,  may  consult  Les  Origines  ou  l’Ancien  Gou- 
vemement  de  la  France,  &c.  tom.  iii.  p.  S7,  &c.  What  has 
been  said  with  respect  to  the  admission  of  the  people  or  their 
representatives  into  the  supreme  assembly  merits  attention, 
not  only  in  tracing  the  progress  of  the  French  gOAremment, 
but  on  account  of  the  light  Avhich  it  throivs  upon  a similar 
question  agitated  in  England,  concerning  the  time  when  the 
commons  became  part  of  the  legislative  body  in  that  kingdom. 
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NOTE  XXXIX.  Sect.  Ill,-  p.  135.  [QQ]. 


\ 


That  important  change  which  the  conr-itution  of  France 
underwent,  when  the  legislative  power  was  transferred  from 
the  great  council  of  the  nation  to  the  King,  hr,*.  Lc.cH  explain- 
ed by  the  French  antiquaries  with  less  care  thg  i they  bestow 
in  illustrating  other  events  in  their  history . For  that  reason 
I have  endeavoured  witE  fareaterattention  to  trace  thy.  steBaj 
which  led  to  this  memorable  revolution.  I shall  here  r id 
some  particulars  which  tend  to  throw  additional  light  upoi. 
it.  The  Leges  Salicas,  the  Leges  Burgundionum,  and  oth^r 
codes  published  by  the  several  tribes  which  settled  in  Gaul, 
were  general  laws  extending  to  every  person,  to  every  prc>- 
\ mce  and  drstrrct  where  the  authority  of  those  tribes  wasj  ac- 
knowledged. But  they  seem  to  have  become  obsolet'^/ yd 
, the  Reason  of  their  falling  rnto  disuse^  is  very  ob v i o u u [ 
most  thy  whole  property  of  fjhe  nCdcp  was  allodial  wCef  v,g 

laws  were  framed.  But  when  the  feudal  institutions  becarnj^  j 
general,  and  gave  Lise  to  an  infinite  variety  of  questions  pe^  , f 
cuhar  to  that  speciqs  of  tenure,  the  ancient  codes  were  of  no  (* 
use  in  deciding  with  regard  to  these,  because  they  coulcPhot 
contain  regulation^  applicable  to  cases  whicn  did  noc  exist  at 
when  they  were  compiled.  This  considerable 
, Lange;  n the  nature  of  property  made  it  necessary  t«j  pub- 
lish the  new  regulations  contained  in  the  Capitularla.  Many 
of  these, ^as  is  evident  from  the  perusal  of  them,  were  public 
laws  extending  to  the  whole  French  nation,  in  the  general 
assembly  of  which  they  were  enacted.  The  weakness  of  the 
greater  part  of  the  monarchs  of  the  second  rcLe,  and  t’sle  dis- 
order into  which  the  nation  was  thrown  by  the  depredations 
of  the  Normans,  encouraged  the  barons  to  usurp  an  indepen- 
dent power  formerly  unknown  in  France.  The  nature  and 
extent  of  that  jurisdiction  which  they  assumed  I have  for- 
merly considered.  The  political  union  of  the  kingdom  w'as 
at  an  end,  its  ancient  constitution  was  dissolved,  and  only  a 
feudal  relation  subsisted  between  the  King  and  his  vassals. 

The  regal  jurisdiction  extended  no  further  than  the  domains 
of  the  crown.  Under  the  last  Kings  of  the  second  race, 
these  were  reduced  «lmost  to  nothing.  Under  the  first 
Kings  of  the  third  race,  they  comprehended  little  more  than 
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( the  patrimonial  estate  of  Hugh  Capet,  which  he  annexed  to 
the  crown.  Even  wiih  this  accession,  they  continued  to  be  of 
small  extent.  V|lly,  Hist,  de  France,  tom.  iii.  p.  32.  Many 
of  the 'most  considerable  provinces  in  France  did  not  at  first 
acknowL  J ggJIughTapet  as  a lawful  Monarch.  There  are 
still  extant  y;veral  charters,  granted  during  the  first  years  of 
his  reign,  with  thjs  remarkable  clause  in  the  form  of  dating 
'^ghc-gflarter : “ Deo  regnante,  rege  expectante,”  regnante  do* 

' mino  nostro  Jesu  Chris  td,  Francis '^utem  contra  jus  regnuui 
usurpante  Ugone  rege.  Bouquet  Recueil,  tom.  x.  p.  544. 
A Monarch  whose  title  was  thus  openly  disputed,  was  not  in 
a condition  to  assert  the  royal  jurisdiction,  or  to  limit  that  of 
^the  barons. 


these  circumstances  rendered  it  easy  for  the  barons 

(ccqusurp  the  rights  of  royaltyswithi  j,  their  own  territories. 
The  iapitularia  betfeme  ,no  ljss  obsolete  than  the  ancient 
laws  ; local  customs  were  every  where  introduced,  and  be* 
came ’'the  sole  rule  by  which  all  civil  transactions  were  con* 
ducted,  and  all  causes  were  tried.  The  wonderful  ignorance 
* Thich  became  general  in  France  duriftg  the  ninth  and  tenth 
centuVies,  contributed  *io  the  introducti  on  of  customary  law. 
Fe>y, persons,  except  ecclesiastic^  couk?read ; and  as  it  was 
not/in  the  power  of  such  illiterate  persons  to  have  r^cQjrrse 
to  written  laws,  either  as  their  guide  in  busine's#,  or  titHr 
rule  in -’administering  justice,  the  customary  law,  the  know* 
It, Age  of  -vVhicA  was  preserved  by  tradition,  universally  pre- 
vailed. 


During  this  period,  the  general  assembly  of  the  nation 
seems  not  to  hatfe  been  called,  nor  to  have  once  exerted  its 
legislative  authority.  Local  customs  regulated  and  decided 
every  thing,  A striking  proof  cf  this  occurs  in  tracing  the 
progress  of  the  French  jurisprudence.  The  last  o£  the^Ca- 
pitularia  collected  by  M.  Baluze,  was  issued  in  the  year  921, 
* by  Charles  the  Simple.  An  hundred  and  thirty  years  elapsed 
from  that  period  to  the  publication"of  the  first  ordonance  of 
the  Kings  of  the  third  race,  contairfed  in  the  great  collection 
of  M.  Lauriere,  and  the  first  ordonance  which  appears  to  be 
vol.  i.  2 s 
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an  act  of  legislation  extending  to  the  whole  kingdom,  is  that 
of  Philip  Augustus,  A.  D.  1100.  Ofdon.  tom.  i.  p.  1.  18, 


During  that  long  period  of  two  hundred  andsixty-nine  years* 
all  transactions  were  directed  by  local  customs,  and  no  addi- 


tion was  made  to  the  statutory  law  of  I'Vanc^  . The  ordo- 
nances,  previous  to  the  reign  of  Philip  Augu^us,  ‘contain 
regulations,  the  authority  of  which  did  nrt  extend  beyond 
the  King’s  domains.  c 6 ^ ^ 


O 


Various  instances  occur  of  the  caution  with  which  the 
Kings  of  France  ventured  at  first  to  exercise  legislative  au- 
thority. M.  l’Ab.  de  Mably  produces  an  ordonance  of 
Philip  Augustus,  A.  D.  1206,  concerning  the  Jews,  who, 
in  that  age,  were  in  some  measure  the  property  of  the  lorcf 
in  whose  territories  they  resided.  But  it  is  rather  a trfcak,. 
u of  the , King  with  the'  countlss  of  Champagne,  and  +ht 

cfcmpte  de  Dampierre,  than  n act  of  loyal  power  ; fad  the  ' 
regulations  in  it  seem  to  be  established  not  so  mush  by  his 
authority,  as  by  their  consent.  Observat.  surl’hist.  de  France,  > 1 
ii.  p.  355.  In  the  same  manner  an  ordonance  of  Louis  VIII.  1 
concerning  the  Jews,  A.  D.  1223,  is  a contract  between  the 
King  and  his  nobles,1" With  respect  to  their  manner  of  ti  eating 
that  unbapoy  race  ofVmen.  a Ordon.  tom.  i.  p.  47.  The  Est 
tabF  semens  of  St.  Louis,  though  well  adapted  to  serve  as 
Qsn  general  laws  to  the  whole  kingdom,  were  not  published  as 
such,  but  only  as  a complete  code  of  customary  law^  to  be 
of  authority  within  thS;  King*k  domains.  The  wisdom,  'hie' 
equity,  and  the  order  conspicuous  in  that  code  of  St.  Louis, 
procured  it  a favourable  reception  throughout  t’O kingdom. 

The  veneration  due  to  the  virtues  and  good  intentions  of  its 
author  contributed  not  a little  to  reconcile  the  nation  to  that 
legislative  authority,  which  the  King  began  to  assume.  Soon 
after  the  reign  of  St.  Loufe,  the  idea  of  the  King’s  posses* 
sing  supreme  legislative  power  became  common.  If,  says 
Beaumanoir,  the  King  makes  any  establishment  specially  for 
his  own  domain,  the  barons  may  nevertheless  adhere  to  their  1 
ancient  customs ; but  if  tlie  establishment  be  general,  it  shall 
be  current  throughout  the  whole  kingdom,  and  we  ought  to  ■ 
believe  that  such  establishments  are  made  with  mature  de* 
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3 liberation,  and  for  the  general  good.  Cout.  de  Beauvoisis, 
t.  48.  p.  265.  Though  the'  Kings  of  the  third  race  did  not 
call  the  general  assembly  of  the  nation,  during  the  long  pe- 
riod from  Hugh  Crpet  to  Philip  the  Fair,  yet  they  seem  to 
> have  constfeed  the  bishops  and  barons  who  happened  to  be 
pr'esent  in  Jieir  court,  with  respect  to  any  new  law  which 
they  published.  ' Examples  of  this  occur  Ordon.  tom.  i.  p.  3 
This  practice  seems  to  uhaxf  continued  as  late  as  the 
reign  of  St.  Louis,  when  the  legislative  authority  of  the 
crown  was  well  established.  Ordon.  tom.  i.  p.  58.  A.  D. 
1246.  This  attention  paid  to  the  barons  facilitated  the  Kings 
acquiring  such  full  possession  of  the  legislative  power,  as  en- 
abled them  afterwards  to  exercise  it  without  observing  that 
fpypality.  3 

. i-^Phe  assemblies  j^istinguisited  by'' the  name  of  tkj  States 
GeneAl,  were  first  cabled  A.  jp.  1302,  and  were^held  occa- 
sionally'from  that  period  to  the  year  1614,  since  which  time 
they  have  not  been  summoned.  These  were  very  differ- 
ent from  the  ancient  assemblies  of  the  French  nation  under 
the.  Kings  of  the  first  and  second  race.  There  is  no  point 
with  respect  to  which  the  French  anv^uaries  are  more  ge- 
meraily  agreed,  than  in  maintaining  that  the  StaJesAieneral 
haino  suffrage  in  the  passing  of  laws,  and  posseted  ncy, gro- 
per legislative  jurisdiction.  The  whole  tenour  of  the  F reiicTi  * 
history  confirms  this  opinion.  The^form  of  proceeding  in 
tjft  States  General  was  this.  'The  King  addressed  himself, 
at  opening  the  meeting,  to  the  whole  body  assembled  in  one 
pSbe,  ancShid  before  them  the  affairs  on  account  of  which 
he  had  summoned  them.  Then  the  deputies  of  each  of  the 
three  orders,  of  nobles,  of  clergy,  and  of  the  thiid  estate, 
mfet  apart,  and  prepared  their  cahier  or  memorial,  contain- 
ing their  answer  to  the  propositions  which  had  been  made  to 
them,  together  with  the  representations  which  the^  thought  , 
proper  to  lay  before  the  King.  These  answers  and  repre- 
sentations were  considered  by  the^King  in  his  council,  and 
generally  gave  rise  to  an  ordonance.  These  ordonances 
were  not  addressed  to  the  three  estates  in  common.  Some- 
times the  King  addressed  an  ordonance  to  each  of  the  estates 
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in  particular.  Sometimes  he  mentioned  the  assembly  of  the  < 
three  estates.  Sometimes  me'ntion  is  made  only  of  the? 
assembly  of  that  estate  to  which  the  ordonan  le  is  addressed* 
Sometimes  no  mention  at  all  is  madeciof  the  assembly  of 
estates,  which  suggested  the  propriety  of  enabling  the  law.  ( 
Preface  au  tom.  iii.  des  Ordon.  p.  xx.  Thu'S  the  States  , y 
General  had  only  the  privilege  of  advising  and  remonstrat- 
ing ; the  legislative  auth^f-f  resident  in  the  King  alon^v  * , 


NOTE  XL.  Sect.  III.  p.  139.  [RR]. 

( 

If  the  parliament  of  Paris  be  considered  only  as  the  su- 
preme court  of  justice,  every  thing  relative  to  its  origin  and< 
jurisdiction  is  clear  and  Ljbvious.  It  is  the  ancient  courf  (yf 
the  King’s  palace,  new-modelled,  rendered  stationary,  anq 
invested  with  an  extensile  andfascertain^d  jurisdiction.  T-  ie  \ 
power  of  fhis  court,  while  employed  in  this  part  of  itf 'func- 
tions, is  not  the  object  of  present  consideration.  Thf  pre-  / 
tensions  of  the  parliament  to  control  the  exercise  of  the  le-  1 
gislative  authority,  and  its  claim  of  a right  to  interpose  with 
respect  to  public  affairs  and  the  political  administration  of 
the  kingdom,  lead  tq. "inquiries  attended  with  great  difficulty.  < 
As  thecrffi  :ers  and  members  of  the  parliament  of  Paris  Were 
(Aa  ntly  ruminated  by  the  King,  were  paid  by  him,  and  on 
several  occasions  were  removed  by  him  at  pleasure  (Chronic. 
Scandaleuse^de  Louis^XI.  chez  les  Mem.  de^conqnes,  tom.  ( 
ii.  p.  51.  Edit,  de  M.  Lenglet  de  Fresnoy),  they  cannot 
be  considered  as  representatives  of  the  people,  nor  could  they  1 
claim  any  share  in  the  legislative  power  as  acting  in  tOr 
name.  We  must  therefore  search  for  somq  other  source  of 
this  high  privilege*  1.  The  parliament  was  originally  compos- 
ed of  the  most  emineht  persons  in  the  kingdom.  The  peers 
of  France,  ecclesiastics  of  the  highest  order,  and  noblemen 
of  ihastrious  birth,  were  members  of  it,  to  whom  were  added 
some  clerks  and  counsellors  learned  in  the  laws.  Pasquier 
Recherches,  p.  44,  &c.(  Encyclopedic,  tom.  xii.  Art. 
Parlement.  p.  3,  5.  A cqurt  thus  constituted  was  properly  a 
committee  of  the  States  General  of  the  kingdom,  and  was 
composed  of  those  barons  and  f deles,  whom  the  Kings  of 
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s France  were  accustomed  to  cpnsult  with  regard  to  every  act 
of  jurisdiction  or  legislative  authority.  It  was  natural,  there- 
fore, during  the  intervals  between  the  meetings  of  the  States 
General,  or  during  l-ihose  periods  when  that  assembly  was 
' not  called,  to  'consult  the  parliament,  to  lay  matters  of  public 
o concern  before  it,  and  to  obtain  its  approbation  and  concur- 
rence^ before  any  ordonance  was  published,  to  which  the 
people ' were  required  to  onforim**1'15^  Under  the  second  race 
. of  Kings,  every  new  law  was  reduced  into  proper  form  by 
the  Chancellor  of  the  kingdom,  was  proposed  by  him  to  the 
people,  and  when  enacted,  was  committed  to  him  to  be  kept 
among  the  public  records,  that  he  might  give  authentic  copies 
v-Y  it  to  all  who  should  demand  them-  Hincm.  de  Ord. 
c.  16.  Capitul.  Car.  Calv.  tit.  xiv.  § 11.  tit.  xxxiii. 

. " / '^e  Chancellor  presided  in  tl?3  parliament  of  Paris  at  its 
J first  lAs^ution*  Encj^lopglie,  tom.  iii.  art.  Chancellery  p.  88.,* 
\ It  was  therefore  natural  for  the  Iting  to  continue  to5  employ 
him  in  his  ancient  functions  of  framing,  faking  into  his  cus- 
tody, and  publishing  the  ordonances  which  were  issued.  To 
«tn  ^indent  copy  of  the  Capitularia  of  Charlemagne,  the  fol- 
lowing ’’jords  ar^  subjoined  : Anno  terti  ^clementissimi  do- 
^ mininostri  Caroli  Augusti,  sub  ipr,p  annJ*,  haec  facta  Capi- 
tula  sunt,  & consignata  Stephano  comiti,  ut  hsec  mamfesta 
facereb  Parish  s mallo  publico,  & ilia  legere  facere?6  coram* 
Scabineisy  quod  ita  & fecit,  & omnes  in  uno  consenserunt, 
quo^dpsi  vokiisscmt  observare  usque  in  p^sterum,  Aiam  om- 
nes Scabinei,  Episcopi,  Abbates,  Comites,  manu  propria 
* subter  signav^nmt.  Bouquet  Recueil,  tom.  v.  p.  663.  Mal- 
his  signifies  not  only  the  public  assembly  of  the  nation,  but 
the  court  of  justice  held  by  the  Comes,  or  missus  dominicus. 
Scabini  were  the  judges,  or  the  assessors  of  the  judges  in 
that  court.  Here  then  seems  to  be  ,?very  early  instance,  not 
only  of  laws  being  published  in  a court  of  justice,  but  qj’ 
their  being  verified  or  confirmed  by  the  subscription  of  the 
judges.  If  this  was  the  common  practice,  it  naturally  in- 
troduced the  verifying  of  edicts  in  the?  parliament  of  Paris. 
But  this  conjecture  I propose  with  thal  diffidence,  which  I 
have  felt  in  all  my  reasonings  concerning  the  laws  and  insti- 
tutions of  foreign  nations.  3.  This  supreme  court  of  justice 
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in  France  was  dignified  with  the  appellation  of  parliaments 
the  name  by  which  the  general  assembly  of  the  nation  wds 
distinguished  towards  the  close  of  the  secdM  race  of,  Kings ; 
and  men,  both  in  reasoning  and  in  conduct,  are  wonderfully 
influenced  by  the  similarity  of  names.  The' preserving  the  ( 
ancient  names  of  the  magistrates  established  ’vvhile  the  re-  , ( 'f 
publican  government  subsisted  in  Rome,  enabled  Augustus 
and  his  successors  to  aflame  newrpowers  with  less  rAsen/a* 
tion  and  greater  ease.  The  bestowing  the  same  name  in 
France  upon  two  courts,  which  were  extremely  different,  con- 
tributed not  a litde  to  confound  their  jurisdiction  and  func- 
tions. 

All  these  circumstances  concurred  in  leading  the  t 

of  France  to  avail  thfmselvL.i  of  the  parliament  of  Paris, (i  ts 
Cjihe  instrument  of  reconciling  tlpp  pd&ple  to  the  e^rdL’e  of\ 
legislatiVe  authority  by  the  Grown. 0 The  French^  accustom- i • 
ed  to  see  all  new  lpws  examined  and  authorized  before  they 
were  published,  did  not  sufficiently  distinguish  between  the1* 
effect  of  performing  this  in  the  national  assembly,  or  in  a 
court  appointed  IT.  the  King.  But  as  that  court  com- 
posec\  of  respectable  members,  and  who  were  well  skilled  in  ( 
t\  2 lawSj,  of  their  country,  when  any  new  edict  received  its 


auction,  that  was  sufficient  to  dispose  the  people  to  submit 
to  it.  < 

^ G ' * ! £ < 

When  the  practice  of  verifying  and  registering  the  royal 

edicts  in  the  parliament  of  Paris  became  co^  non,  the  par-' 
liament  contended  that  this  was  necessary  in  order  io  give 
them  legal  authority.  It  was  established  as  a fundamental 
maxim  in  French  jurisprudence,  that  no  law  could  be  pub- 
lished in  any  other  marker  ; that  without  this  formality  no 
edict'or  ordonance  could  have  any  effect;  that  the  people 
were  not  bound  to  obey  it,  and  ought  not  to  consider  it  as  an 
edict  or  ordonance  until  it  was  verified  in  the  supreme  court, 
after  free  deliberation.  Roche-flavin  des  Parlemens  de 
France,  4to.  Gen.  l62l.  p.  921.  The  parliament,  at  differ- 
ent times,  hath,  with  great  fortitude  and  integrity,  opposed 
the  will  of  their  sovereigns  ; and,  notwithstanding  their  re- 
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peated  -and  peremptory  requisitions  and  commands,  hath 
refused  to  verify  and  publish  such  edicts  as  it  conceived  to 
be  oppressive  to  Che  people,  or  subversive  of  the  constitution 
of  the  kingdom.  I-ltoche-flavin  reckons,  that  between  the 
year  1562  and'the  year  1589,  the  parliament  refused  to  veri- 
fy rtiore  than* a hundred  edicts  of  the  Kings.  Ibid.  925. 
s Many  instances  of  Are  spirit  and  constancy  with  which  the 
parti aC.'.ents  of  France  opposed  peruAious  laws,  and  asserted 
their  own  privileges,  are  enumerated  by  Limnseus  in  his  No- 
^itiae  Regni  Francise,  lib.  i.  c.  9.  p.  224. 


But  the  power  of  the  parliament  to  maintain  and  defend 
As  privilege,  bore  no  proportion  to  its  importance,  or  to  the 
coiwr.ge  with  which  the  members  asserted  it.  When  any 
fynarch  was  determined  that  a^edict^hould  be  carried  into  , 
j execution,  and  found  ’^the  parliament  inflexibly  resolved  noi' 
i to  verify' or  publish  it,  life  could%asily  supply  this  u*efect  by 
the  plenitude  of  his  regal  power.  He  regaired  to  the  parlia- 
ment in  person,  he  took  possession  of  his  seat  of  justice,  and 
commanded  the  edict  to  be  read,  verified,  registered,  and 
published  in  his  presence.  Then,  according  to  another 
maxim,  of  French  law,  the  King  bynself  oeingpresen^  nei- 
ther tile  parliament,  nor  any  magistrate  whatever,  can  exer,-( 
cise  a&y  authority,  or  perform  any  function.  Acrveniente  * 
Principe,  j cessat  magistratus.  Roche-flavin,  ibid.  p.  928, 

929.  Encycjopedie,  tom.  ix.  Art.  Lit.'^de  Jwticb,  p^581.  * 
AocfiiC’-flavin  mentions  several  instances  of  Kings  who  actual- 
ly exerted  this  prerogative,  so  fatal  to  the  residue  of  the 
rightOand  liberties  transmitted  to  the  French  by  their  ances- 
tors. Pasquier  produces  some  instances  of  the  same  kind. 

Rech.  p.  61.  Limnaeus  ^enumerates  many  other  instances, 
but  the  length  to  which  this  note  Itis  swelled  prevents  me 
from  inserting  them  at  length,  though  they  tend  greatly  tp 
illustrate  this  important  article  in  the  French  history,  p.  245. 

Thus  by  an  exertion  of  prerogative,  which,  though  violent, 
seems  to  be  constitutional,  and  is  justified  by  innumerable 
'precedents,  all  the  efforts  of  the  parliament  to  limit  and 
control  the  King’s  legislative  authority,  are  rendered  inef- 
fectual. 
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NOTE  XLI.  Sect.  III.  p.  142. 

ourr>' 


I have  not  attempted  to  explain  the  constitution  dr  juris-, 
diction  of  any  parliament  in  France  but  that  of  Paris.  All 
of  them  are  formed  upon  the  model  of  thatf  most  ancient  and 
respectable  tribunal,  and  all  my  observations  concerning  it 
will  apply  with  full  force  to  them.  ( 

[SS]. 

ft  ; € / 

The  humiliating  posture  in  which  a great  Emperor  im- 
plored absolution  is  an  event  so  singular,  that  the  words  ip 
which  Gregory  himself  describes  it  merit  a place  here,  an<£ 
convey  a striking  picture  of  the  arrogance  of  that  Pontiff. 

Per  triduum,  ante  portam  castri,  deposito  omni  regio  cult^  < 
miserabiliter,  utpote  aiscalceatus,  & laneis  indutus,  p^rsis- 
tens,  non  prius  cum  multo  f^gtu  apostolicse  miserationis  av,' 
chum,  & consolationem  implorari  de^itit,  quam  omnjf  .p  qui  < 
ibi  aderont,  & ad  quos  ruff’. or  ifie  oervenit,  ad  tai£.am  pie-  | 
tatem,  & compassionis  misericordiam  movit,  ut  pro,eo  mul-  - * 

tis  precibus  & lacrymis  intercedentes,  omnes  quidem  insoli-/* 
tarn  nostrse  mentis  duritiem  mirarentur ; nonnulli  vero  in  no- 
bis non  apostolicse/  sedis  gravitatemv  sed  quasi  tyrannies  fe- 
ritatis  crudelitaterfe  esse  clamarunt.  Epist.  Gregor,  ap.  Me-  , 
mori?r  della  contessa  Matilda  da  Fran.  Mar.  Fiorentini. 

^Tiucca,  x756,  vol.  i.  p,  174.  I 


r NOTE  XLII.  Sect.  III.  p.  15C  [TTJ. 

As  I have  endeavoured  in  the  histoiy  to  r trace  the  va«  t 
rious  steps  in  the  progress  of  the  constitution  of  tht  Em- 
pire, and  to  explain  the  peculiarities  in  its  policy  very  ful- 
ly, it  is  not  necessary  to  add  much,  by  way  of  illustration. 
What  appears  to  be  of  guy  iihportance,  I shall  range  under 
distinct  heads. 


1.  With  respect  to  the  power,  jurisdiction,  and  revenue 
of  the  Emperors.  A veiy  just  idea  of  these  may  be  form- 
ed by  attending  to  the  view  which  Pfeffel  gives  of  the  rights 
of  the  Emperors  at  two  different  periods.  The  first  at  the 
close  of  the  Saxon  race,  A.  D.  1024.  These,  according  to 
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, his  enumeration,  were  the  right  of  conferring  all  the  great 
ecclesiastical  benefices  in  Germany ; of  receiving  the  reve- 
nues of  them  throng  a vacancy ; of  mortmain,  or  of  succeed- 
ing to  the  effects  df,  ecclesiastics  who  died  intestate.  The 
) right  of  cAV.firming  or  of  annulling  the  elections  of  the  Popes. 
The  rPght  "f  assembling  councils,  and  of  appointing  them  to 
decide  concerning  the  affairs  of  the  church.  The  right  of 
\ Jonf  spring  the  title  of  King  upor'  ^eir  vassals.  The  right  of 
granting  vacant  fiefs.  The  right  of  receiving  the  revenues 
of  the  Empire,  whether  arising  from  the  Imperial  domains, 

\ from  imposts  and  tolls,  from  gold  or  silver  mines,  from  the 
taxes  paid  by  the  Jews,  or  from  forfeitures.  The  right  of 
^governing  Italy  as  its  proper  sovereigns.  The  light  of  erect- 
ing free  cities,  and  of  establishing  frors  in  them.  The  right 
- jn  assembling  the  diets  of  the  Empire,  and  of  fixing  the 
tir  ^ of  their  duration.  Ther9ight  eif  coining  money,  and 
of  coilTrring  that  prr/il%e  the  states  of  the  Empiife. 
The  rjglft  of  administering  both  high  and  low  justice  within 
the  territories  of  the  different  states.  Abrege,  p.  160.  The 
other  period  is  at  the  extinction  of  the  Emperors  of  the  fa- 
ihilies,  of  Luxemburg  and  Bavaria,  A.  D.  1437.  Accord- 
ing, to3the  same  author,  the  Imperial  prerogatives  at  that 
timi  were  the  right  of  conferring  all  dignities  anchitidps,  ex- 
cept the  privilege  of  being  a state  of  the  Empire.  -The 
of  Preces  primaries,  or  of  appointing  once  during  their  rei'gff 
a dignitary  in  each  chapter  or  rehgioufyhouse.  The  right  of^ 
gX'ating  dispensations  with  respect  to  the  age  oTW^owfy,. 
2)  The  right  of  erecting  cities,  and  of  conferring  the  privilege 
of  Alining  mdney.  The  right  of  calling  the  meetings  of  the 
diet,  and  of  presiding  in  them.  Abrege,  &c.  p.  507.  It 
were  easy  to  show  that  Mr.  Pfeffel  is  well  founded  in  all 
these  assertions,  and  to  confirm  them."  by  the  testimony  of 
the  most  respectable  authors.  In  the  one  period,  the  Em- 
perors appear  as  mighty  sovereigns  with  extensive  preroga- 
tives ; in  the  other,  as  the  heads  of  a confederacy  with  very 
limited  powers.  t 

The  revenues  of  the  Emperors  decreased  still  more  than 
their  authority.  The  early  Emperors,  and  particularly  those 
VOL.  i.  2 T 
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of  the  Saxon  line,  besides  their  great  patrimonial  or  heredi- 
tary territories,  possessed  an  “extensive  domain  both  in 
Italy  and  Germany  which  belonged  to  th^m  as  Emperors. 
Italy  belonged  to  the  Emperors  as  th<£\  proper  kingdom, 
and  the  revenues  which  they  drew  from  it  \vcrc'  . cry  consi- 
derable. The  first  alienations  of  the  Imperial  rp-enie  were 
made  in  that  country.  The  Italian  chief  having  acquired' 
wealth,  and  aspiring  at  Tp  lependence,  purchased  thphT^r 
berty  from  different  Emperors,  as  I have  observed,  Note 
XV.  The  sums  which  they  paid,  and  the  Emperors  with 
whom  they  concluded  these  bargains,  are  mentioned  by 
Gasp.  Klockius  de  TErario  Norimb.  1671,  p.  85,  &c.  Charles 
IV.  and  his  son  Wenceslaus,  dissipated  all  that  remained  o|" 
the  Italian  branch  of  the  domain.  The  German  domain  lay 
chiefly  upon  the  banks  of  the  Rhine,  and  was  under  the  Gc 
vemirkmt  of  the  CouniS  Palatme.  It  is^  not  easy  to  marlfusaii 
tne  boundaries,  or  to  estimCe  thC  yalue  of  this  ancCnt  do- 
main, which  has  been  so  long  incorporated  with  the  terri- 
tories of  different  Frinces.  Some  hints  with  respect  to  it 
may  be  found  in  the  glossary  of  Speidelius,  which  he  has  en- 
titled Speculum  Juridico  Philologico-politico  Historicmn 
Observationum,  Scc^Norimb.  1673,  vol.  i.  679.  1045.  a njore 
full  acuovvit  of  it  is  giv£h  by  Klockius  de  TErario,  p,  84. 
n|or:ides  t&s>  the  Emperors  possessed  considerable  distiicts 
t)l  land  lying  intermixed  with  the  estates  of  the  dukes  and 
barons.  They  were^accustomed  to  visit  these  frequently, 
w.1*  'r  - >v  ifom  their  vassals  in  each  what  was  sufficient  to(  ap- 
port  their  court  during  the  time  of  their  residence  amongthem. 
Annalistse,  ap.  Struv.  tom.  1. 611.  A great  par*  of  thesegle- 
tached  possessions  were  seized  by  the  nobles  during  the  long 
interregnum,  or  during  the  wars  occasioned  by  the  contests  be- 
tween the  Emperor s^and  the  court  u/ Rome.  At  the  same 
time  that  such  encroachments  were  made  on  the  fixed  or  terri- 
torial property  of  the  Emperors,  they  were  robbed  almost  en- 
tirely of  their  casual  revenues.  The  Princes  and  barons  appro- 
priating to  themselves  taxes  and  duties  of  eveiy  kind,  which 
had  usually  been  paid  to  them.  Pfeffel  Abrege,  p.  374.  The 
profuse  and  inconsiderate  ambition  of  Charles  IV.  squandered 
whatever  remained  of  the  Imperial  revenues  after  so  many  de- 


PROOFS  AND  ILLUSTRATIONS. 

->  falcations.  He,  in  djp  year  1376,  in  order  to  prevail  with  the 
Electors  to  choose  his  son  Wenceslaus  King  of  the  Romans, 
promised  each  cA  them  a hundred  thousand  crowns.  But 
being  unable  to  pa^o  large  a sum,  and  eager  to  secure  the 
' election  to  ms  son,  he  alienated  to  the  three  ecclesiastical 
, Electors,  idd  to  the  Count  Palatine,  such  countries  as  still 
.1  belonged  to  the  ifnperial  domain  on  the  banks  of  the  Rhine, 
M*  ^ncfckewise  made  over  t£  theniJ^he  taxes  and  tolls  then  le- 
vied  by  the  Emperors  in  that  district.  Trithemius,  and  the  au- 
\ thor  of  the  Chronicle  of  Magdeburgh,  enumerate  the  terri- 
\ tories  and  taxes  which  were  thus  alienated,  and  represent 
this  as  the  last  and  fatal  blow  to  the  Imperial  authority, 
jgtruv.  Corp.  vol.  i.  p.  437.  From  that  period  the  shreds  of 
the^mcient  revenues  possessed  by  tLb  Emperoi's  have  been 
' jjf  inconsiderable,  that,  in  the  opinion  of  Speidelius,  all  that 
7 W $ yield  would  be  -^o  far  from  defraying  the  expose  of 
\ supposing  their  hous*tho?d,  t»at  they  would  noj  pay  the 
charge  of  maintaining  the  posts  established  in  the  Empire. 

" A Speidelii  Speculum,  &c.  vol.  i.  p.  6801  These  funds,  in- 
considerable as  they  were,  continued  to  decrease.  Gran- 
velle,  .the  minister  of  Charles  V.  asserted  in  the  year  1546, 

7 f f)  ^ ^ , 

in  presence  of  several  of  the  German  p’ jnces,  that  his  mas- 
ter drew  no  money  at  all  from  th*e  Empire.  'Sleid.  Jlistory 
of  tne  Reformation,  Lond.  1689.  p.  372.  The  s»jne  is  t’- 
case  at  present.  Traite  de  droite  |ublique  de  l’Empire,  par 
M.  le  Coq.  de  Villeray,  p.  55.  ^ Froir^the  reignQ>of  Charles  ^ 
J IV  ^ whom  Maximilian  called  the  pest  of  the  Empn^’-.c 
’>  Emperors  have  depended  entirely  on  their  hereditary  domi- 
nie^, as  th&fchief,  and  almost  the  only  source  of  their  pow- 
er, and  even  of  their  subsistence. 


2.  The  ancient  mode^Tf-dcoti^  tnft-Sg^rors,  and  the 
various  changes  which  it  underwent,  require  ^me^illustra- 
tion.  The  Imperial  crown  was  originally  attained  by  elec- 
tion, as  well  as  those  of  most  moriarchies  in  Europe.  An 
opinion  long  prevailed  among  the , antiquaries  and  public 
lawyers  of  Germany,  that  the  right  o£  choosing  the  Empei'ors 
was  vested  in  the  archbishops  of  Mentz,  Cologne,  and  Treves, 
the  King  of  Bohemia,  the  Duke  of  Saxony,  the  Marquis  of 
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Brandenburgh,  and  the  Count  Palatine  ,pf  the  Rhine,  by  an 
edict  of  Otho  III.  confirmed  by  Gregory  V.  about  the  year0 
996.  But  the  whole  tenour  of  history  contradicts  this  opinion. 

It  appears,  that  from  the  earliest  period  ii  the  history  of  Ger- 
many, the  person  who  was  to  reign  over  all,  was  elected  by 
the  suffrage  of  all.  Thus  Conrad  I.  was  electee,  by  all  the 
people  of  the  Franks,  say  some  annalists ; oy  all  the  princes  _ f 
and  chief  men,  say  othe,v-V  by  al|1J  the  nation,  say  others.  $ 
See  their  words,  Strut.  Corp.  211.  Conringius  de  German. 
Imper.  Repub.  Acroamata  Sex.  Ebroduni  1654.  p.  103.  In  / 
the  year  1024,  posterior  to  the  supposed  regulations  of  Otho 
III.  Conrad  II.  was  elected  by  all  the  chief  men,  and  his 
election  was  approved  and  confirmed  by  the  people.  Struv., 
Corp.  284.  At  the  election  of  Lotharius  II.  A.  D.  112^5, 
sixty  thousand  persons  of  all^anks  were  present.  He  wa 
v vi'jmed  by  the  chief  men,  and  the iy nomination  was  appre  fsa 
by  the  people.  Struv.  ibid.  p.  357-  The  first  author  who 
mentions  the  seven  Electors  is  Martinus  Polonus,  who  flou- 
rished in  the  reign  of  Frederic  II.  which  ended  A.  D.  . 
1250.  We  find  that  in  all  the  ancient  elections  to  which  I 
have  referred,  the  Princes  of  the  greatest  power  and  autho- 
rity were  allowed  their  countrymen  to  name  the  person 
Whom  fexey  wisiied  to  appoint  Emperor,  and  the  people  ap- 
^-;^»icjved  or.  disapproved  of  their  nomination.  This  privilege 
of  voting  first  is  called  bf]  the  German  lawyers  the  right  of 
cPrcetaxatixey  P fe ffelc rAbr ege , p.  316.  Thig  was  the  first 
oEyirfof  the  exclusive  right  which  the  Electors  acquired. 

The  Electors  possessed  the  most  extensive  territories  of  any 
princes  in  the  Empire  $ all  the  great  offices  of  me  state  Cere 
in  their  hands  by  hereditary  right ; as  sooq  as  they  obtained 
or  engrossed  so  much  influence  in  thejdection  as  to  be  allow- 
ed the  right  of  jprsetaxati'qT,  irwas  vain  to  oppose  their  will, 

&nd  it  even  became  unnecessary  for  the  inferior  ecclesiastics 
and  barons  to  attend,  when  they  had  no  other  function  but  that 
of  confirming  the  deed  of  these  more  powerful  Princes  by 
their  assent.  During  ti  nes  of  turbulence,  the  subordinate 
members  of  the  Germapic  body  could  not  resort  to  the  place 
of  election  without  a retinue  of  armed  vassals,  the  expense 
of  which  they  were  obliged  to  defray  out  of  their  own  re- 
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“ venues ; and  finding  their  attendance  to  be  unnecessary,  they 
IVere  unwilling  to  waste  them  to  no  purpose.  The  rights  of 
the  seven  elector?^  were  supported  by  all  the  descendants  and 
allies  of  their  powerful  families,  who  shared  in  the  splen- 
dour and  inrmence  which  they  enjoyed  by  this  distinguish- 
ing' privilege.  Pfeffel  Abrege,  p.  376.  The  seven  Elec- 
^->/ors  were  considered  as  the  representatives  of  all  the  orders 
composed  the  highest  ^ 73s  of  German  nobility. 
There  were  three  archbishops,  chancellors  of  the  three  great 
^districts  into  which  the  Empire  was  anciendy  divided;  one 
tong,  one  Duke,  one  Marquis,  and  one  Count.  All  these 
circumstances  contributed  to  render  the  introduction  of  this 
Considerable  innovation  into  the  constitution  of  the  Ger- 
rnar:)C  body  extremely  easy.  Everything  of  importance  re- 
. typing  to  this  branch  of  the  political  state  of  the  Empire  is 
* weT 'illustrated  by  ^nuphrius  Panvmius,  an  Augu^inian 
Monk  °of  Verona,  who*  lived  (1Ai  the  reign  of  Clftrles.  V. 
His  treatise,  if  we  make  some  allowance  for  that  partiality 
h,  which  he  expresses  in  favour  of  the  powers  which  the  Popes 
, claimed  in  the  Empire,  has  the  merit  of  being  one  of  the 
first  works  in  which  ? controverted  potyt  in  history  is  ex- 
amined with  critical  precision,  and  witlO  a proper  attention 
to’tlijat  evidence  which  is  derived  from  records,  M-  cAe  tes- 
timony of  contemporary  historians.  It  is  inserted3)  by  Gc  * 
dastus  in  his  Politica  Imperialia,  p \2. 


) 


the  Electors  have  engrossed  the  sole  right  of^KdteL.g 
the  Emperorg,  they  have  assumed  likewise  that  of  deposing 
the  if?.  Thisrfigh  power  the  Electors  have  not  only  presum- 
ed to  claim,  but  have  ventured,  in  more  than  one  instance, 
to  exercise.  In  the  yegrl298,  a part  of  the  Electors  depos- 
ed Adolphus  of  Nassaig'^^f’^fli^^utea^lbgty  of  Austria 
in  his  place.  The  reasons  on  which  they  fouffd  their  sen- 
tence show  that  this  deed  flowed  from  factious,  not  from 
public-spirited  motives.  Struv. . Corp,  vol.  i.  540.  In  the 
first  year  of  the  fifteenth  century,*  the  Electors  deposed 
Wanceslaus,  and  placed  the  Imperial  crown  on  the  head  of 
Rupert  Elector  Palatine.  The  act  of  deposition  is  still  ex- 
tant. Goldasti  Constit.  vol.  i.  379.  It  is  pronounced  in  the 
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name  and  by  the  authority  of  the  Electors,  and  confirmed  < 
by  several  prelates  and  barons  ‘ of  the  Empire,  who  werd 
present.  These  exertions  of  the  electoral  power  demon- 
strate that  the  Imperial  authority  was  sur-sc  very  low. 


The  other  privileges  of  the  Electors,  and  tLj  rights  "of 
the  electoral  college,  are  explained  by  the  writers 


3.  With  respect  to  the  diets  or  general  assemblies  of  the 
Empire,  it  would  be  necessary,  if  my  object  were  to  write 
a particular  history  of  Germany,  to  enter  into  a minute  de- 
tail, concerning  the  forms  of  assembling  them,  the  person^ 
who  have  right  to  be  present,  their  division  into  several  Col- 
leges or  Benches,  the  cjbjects  pf  their  deliberation,  the  moa. 

which  they  carry  on  their  debates  opgive  their  suffr?  Jes,  K~ 
and  the  authority  of  their  decrees  o* 'recesses.  Bufi^as  my  ) 
only  object  is  to  give  the  outlines’ of  the  constitution,,  of  the 
German  Empire,  it  will  be  sufficient  to  observe,  that  origin- 
ally the  diets  of  the  Empire  were  exactly  the  same  wish  the 
assemblies  of  Marfh  and  of  May,  J>eld  by  the  Kings  of 
France.  They  mtC,  at  legist,  onte  a year.  Every  freeman 
had  a toghc  tobe  present.  They  were  assemblies,  in  which 
^ ^yf^monatfjA  deliberated  with  his  subjects,  concerning  their 
common  interest.  Aruliaeus  de  Comitiis  Rom.  German. 
Imperii.  4ft).  Jenae,  {fAb,  cqp.  7.  N°  20,  &c.0  Bpt  when  the 
dignified  ecclesiastics,  and  barons,  acquired  te^nto- 
rial  and  independent  jurisdiction,  the  diet  became  an  assem- 
bly of  the  separate  states,  which  formed  the  Confederacy  of 
which  the  Emperor  was  head.  While  the  constitution  of  the 
Empire  remained  in  its  primitive  fprm,  attendance  on  the 
diets  was  a d>|£y,  like  "tjpc  odier  services  due  from  feudal 
subjects.to  their  sovereign,  which  the  members  were  bound 
to  perform  in  person ; and  if  any  member  who  had  a right  to 
be  present  in  the  diet  neglected  to  attend  in  person,  he  not 
only  lost  his  vote,  but  vias  liable  to  an  heavy  penalty.  Aru- 
mseus  de  Comit.  c.  5r  N°  40.  Whereas,  from  the  time 
that  the  members  of  the  diet  became  independent  states, 
the  right  of  suffrage  was  annexed  to  the  territory  or  dignity, 
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^ not  to  the  person.  ,.The  members,  if  they  could  not,  or 
vvould  not  attend  in  person,  might  send  their  deputies,  as 
Princes  send  amb  assadors,  and  they  were  entitled  to  exer- 
cise all  the  rights  belonging  to  their  constituents.  Ibid.  N° 
42.  46.  49.  By  degrees,  and  upon  the  same  principle  of 
coilsidering"the  diet  as  an  assembly  of  independent  states, 

, in  which  each  confederate  had  the  right  of  suffrage,  if  any 
* mSihhpr  possessed  more  ihan  or/i1*'  f those  states  or  charac- 
ters which  entitle  to  a seat  in  the  diet,  he  was  allowed  a 
'"'^proportional  number  of  suffrages.  Pfeffel  Abrege,  622. 
iFrom  the  same  cause  the  Imperial  cities,  as  soon  as  they 
became  free,  and  acquired  supreme  and  independent  juris- 
diction within  their  own  territories,  were  received  as  mem- 
bers^pf  the  diet.  The  powers  of  the ’diet  extend  to  every 
- *l!)g  relative  to  the  common  coqcern  of  the  Germanic  body, 

) oT  t1  jt  can  interest  ov  affect  it  as  a confederacy.  Thb1  diet^ 
v takes  nitAognizance  of  tbe'fnter  tr  administration  ir*the  dif- 
ferent states,  unless  that  happens  to  disturb  or  threaten  the 
.general  safety. 

4.  With  respect  to- -the  Imperial  chamber,  the  jurisdic- 
j tion  of  which  has  been  the  gieat  soyrce  of  Jrder  and  tranquil- 
lity iq  Germany,  it  is  necessary  to  observe,  that  tnis^court 
was  instituted  in  order  to  put  an  end  to  the  calamities  occa- 
sioned by  private  wars  in  Germany^  I have  already  traced 
the  rise  and^progjess  of  this  pragtice,‘h^d  point  cfL  out.  its 
vf"'‘perm&ous  effects  as  fully  as  their  extensive  influence  during 
""the  middle  ages  required.  In  Germany,  private  wars  seem 
to  hffPe  been  nfere  frequent,  and  productive  of  worse  conse- 
quences, than  in  the  other  countries  of  Europe.  There  are 
obvious  reasons  for  this.  The  nobilitv.of  Germany  were 
extremely  numerous,  and  tKe  causeSoftheir Tfc”  ention  mul- 
tiplied in  proportion.  The  territorial  jurisdiction  whieh  thp 
German  nobles  acquired,  was  more  complete  than  that  pos- 
sessed by  their  order  in  other  nations.  They  became,  in 
reality,  independent  powers,  and  they’  claimed  all  the  privi- 
leges of  that  character.  The  long  interregnum  from  A.  D. 
1256,  to  A.  D.  1273,  accustomed  them  to  an  uncontroled 
licence,  and  led  them  to  forget  that  subordination  which  is 
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necessary  in  order  to  maintain  public,  tranquillity.  At  the 
time  when  the  other  monarchs  of  Europe  began  to  acquire 
such  an  increase  of  power  and  revenues  as,'  dded  new  vigour 
to  their  government,  the  authority  and  Revenues  of  the  Em- 
perors continued  gradually  to  decline.  The ‘diets  of  the 
Empire,  which  alone  had  authority  to  judge  Kctween  such 
mighty  barons,  and  power  to  enforce  its  uecisioiis,  met  very 
seldom.  Corning.  Acr^unata,  p 234.  The  diets£  vvneh 
they  did  assemble,  were  often  composed  of  several  thousand 
members  ; Chronic.  Constat,  ap.  Struv.  Corp.  i.  p.  546  -J 
and  were  tumultuary  assemblies,  ill  qualified  to  decide  con/ 
ceming  any  question  of  right.  The  session  of  the  diets  con- 
tinued only  two  or  three  days  ; Pfeffel  Abrege,  p.  244 : ^ 
that  they  had  no  timec  to  hear  or  discuss  any  cause  thq+  was 
in  the  smallest  degree  intricate.  Thus  Germany  was  ft. 
in  some  measure,  without  any  court  cf  judicature  cap^Ue  of 
deciding  the  contests  between  its  more  powerful  members, 
or  of  repressing  the  evils  occasioned  by  their  private  wars. 


AlL  the  expedients  which  were  employed  in  other  'Gan- 
tries of  Europe,  in  order  to  restrain  fhis  practice,  and  which 
I have  described^ ote  XXI.  were  tried  in  Germany'  with 
little  effect.  The  confederacies  of  the  nobles  and  of  ty.c  ci- 
a f-’des,  aijis  the  division  of  Germany  into  various  circles,  which 
I mentioned  in  that  N4fe,  were  found  likewise  insufficient, 
hn  As.a-xbst-  remedy^cne  Germans  had  reqpursy  to  arbiters 
wriom  they  called  Austregce.  The  barons  and  states  ‘In  dif-  ' 
ferent  parts  of  Germany  joined  in  conventions,  by  which  they 
bound  themselves  to  refer  all  controversies  tnat  might  arise 
between  them  to  the  determination  of  Austregce , and  to  submit 
to  their  sentences  as  final.  These  arbiters  are  named  some- 
times in  the  ^Oafy  of  cof 1 Vein ion, ' an  instance  of  which  occurs 
e ijxLudetvig  Reliquae  Manuscr.  omnis  aevi,  vol.  ii.  212 ; some- 
times they  were  chosen  by  mutual  consent  upon  occasion,  of 
any  contest  that  arose ; sometimes  they  were  appointed  by 
neutral  persons  ; and  Sbmetimes  the  choice  was  left  to  be  de- 
cided by  lot.  Datt.  de  Pace  publica  Imperii,  lib,  i.  cap.  27. 
N°  60,  &c.  Speidelius  Speculum,  &c.  voc.  Austrag.  p.  95. 
Upon  the  introduction  of  this  practice,  the  public  tribunals  of 
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^ justice  became  in  a g^eat  rneasure  useless,  and  were  almost 
entirely  deserted. 

O 

In  order  to  re-establish  the  authority  of  government,  Max- 
imilian I.  instituted  the  Imperial  chamber  at  the  period 
which  Tha\A  mentioned.  This  tribunal  consisted  original- 
.t  of  a president,  who  was  always  a nobleman  of  the  first  or- 
->t,der,  and  of  sixteen  judgyj.  Tm,  president  was  appointed 
by  the  Emperor,  and  the  judges  pardy  by  him,  and  partly 
by  the  States,  according  to  forms  -which  it  is  unnecessary' 
Jo  describe.  A sum  was  imposed,  with  their  own  consent^ 
m the  States  of  the  Empire,  for  paying  the  salaries  of  the 
^ )dges  and  officers  in  this  court.  The  Imperial  chamber  was 
estgb’jshed  first  at  Franc  fort  on  the  Mam.  During  the  reign 
^Charles  V.  it  was  removed/;?  Spiers,  and  continued  in 
J that  jit^j  above  a ct  jtury^and  a half.  It  is  now  fixed  at' 
- 1 Wetzlar.*  This  court  tales  cognizance  of  all  questions  con- 
cerning rivil  right  between  die  States  o^  the  Empire,  and 
■passes  judgment  in  the  last  resort,  and  without  appeal.  To 
jjt  beio^gchlievvise  the  privilege  of  judging  in  criminal  causes, 
which  may  be  coysidtic'1  as  connected  w'  h the  preservation 
j of  the  public  peace.  Pfeffel  Abregy,  oSCiJ* 


J* 


lib 


All  ^causes  relating  to  points  of  feudal  right  or  jurisdic- 
tion, together  with  such  as  respect  th  ' territories  which  hold 
^of  the^Empine  in  Italy',  belong  pyoperly  Jo  the  jm 
of' the  Aulic  council.  This  tribunal  was  formed  upon  the 
..  p^el  of  the  ^ancient  court  of  the  palace  instituted  by  the 
Emperors  of  Germany.  It  depended  not  upon  the  States 
of  the  Empire,  but  upon  the  Emperor  ; he  having  the  right 
of  appointing  at  pleasure  yU  the  j udggs,  whom  it  is  com- 

posed. Maximilian,  in  order  to  procure  some  compensation 
for  the  diminution  of  his  authority,  by  the  powers  vested  A 
the  Imperial  chamber,  prevailed  on  the  diet,  A.  D.  1512, 
to  give  its  consent  to  the  establishm’ent  of  the  Aulic  council. 
Since  that  time,  it  has  been  a great  object  of  policy  in  the 
court  of  Vienna  to  extend  the  jurisdiction,  and  support  the 
authority  of  the  Aulic  council,  and  to  circumscribe  and  wea- 
ken those  of  the  Imperial  chamber.  The  tedious  forms 
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and  dilatory  proceedings  of  the  Imperial  chamber  hdve  fur-, 
nished  the  Emperors  with  pretexts  for  doing  so.  Lites  Spi.- 
rse,  according  to  the  witticism  of  a German  lawyer,  spirant, 
sed  nunquam  expirant.  Such  delays  tfev  unavoidable  in  a 
court  composed  of  members  named  by  many  different  States, 
jealous  of  each  other.  Whereas  the  judges  e&'  die  Aulic 
council,  depending  upon  one  master,  aad  being  resporisi- 
ble  to  him  alone,  are  my  ;',  vigorous  and  decisive.  PtfrAn" 
dorf.  de  Statu  Imper.  German,  cap.  v.  § 20.  Pfeffel  Abrege, 
p.  581.  ( 


NOTE  XLIII.  Sect.  III.  p.  152.  [UU]. 
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The  description  w^iich  I have  given  of  the  Turkish  go- 
vernment is  conformable  to  the  accounts  of  the  most  iil,  j- 
^Jigelrt  travellers  who  Siave  visited  that  empire.  The  eofnit 
de  Maxffgli,  in  his  treatis4u'con&r,ying  the  military <=state  of 
the  Turkish  Empire,  ch.  vi.  afid  the  Author  of  Observa- 
tions on  the  religicfu,  laws,  government,  and  manners  of  the 
Turks,  published  at  London  1768,  vol.  i.  p.  81.  differ. femt 
other  writers  who^have  described  the  political  "constitution  of 
that  powerful  monarchy.  As  they  had  opportunity,  during 
theirCbwg  residence  in  Turkey,  to  observe  the  ord^r,  and 
a justice  5'bnspicuous  in  several  departments  of  administration, 
they  seem  unwilling  to^tdmit  that  it  should  be  denominated 
a degnpvsm.  Bi^^Men  the  form  of  government  in  any 
riluhtry  is  represented  to  be  despotic,  this  does  not  frppos: 
that  the  power  of  the  monarch  is  continually  exerted  in  acts 
of  violence,  injustice,  and  cruelty.  Under  pcCitical  cocc  elu- 
tions of  every  species,  unless  when  some  frantic  ty  rant  hap- 
pens to  hold  the  sceptre,  the  ordinary  administration  of  go- 
vernment m v , il*o e cdd the  principles  of  justice, 
and,  j£juut*hctive  in  promoting  the  welfare  of  the  people, 
cannot  certainly  have  their  destruction  for  its  object.  A 
state,  in  which  the  sovereign  possesses  the  absolute  command" 
of  a vast  military  for  ce,  together  with  the  disposal  of  an  ex- 
tensive revenue  ; in  which  the  people  have  no  privileges,  and 
no  part  either  immediate  or  remote  in  legislation ; in  which 
there  is  no  body  of  hereditary  nobility,  jealous  of  their  own 
fights  and  distinctions,  to  stand  as  an  intermediate  order 
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between  the  Prince  and  th^  people,  cannot  be  distinguished 
by  any  name  but  that  of  a despotism.  The  restraints,  how- 
ever, which  I hjjye  mentioned,  arising  from  the  Capiculy , 
•and  from  religion,  'are  powerful.  But  they  are  not  such  as 
change^  the  nature  or  denomination  of  the  government. 
' When  a despotic  prince  employs  an  armed  force  to  support 
1 1-,'1'.'.?  authority,  he  commits  the  supreme  power  to  their  hands. 
The  Praetorian  bands  iri>  Rome'  ucthroned,  murdered,  and 
" exalted  their  Princes,  in  the  same  wanton  manner  with  the 
^soldiery  of  the  Porte  at  Constantinople.  But  notwithstand- 
ing this,  the  Roman  Emperors  have  been  considered  by  all 
political  writers  as  possessing  despotic  power. 


prQ’1' r*HE  Author  of  Observations  on  the  religion,  law,  go- 
vernment, and  manners  of  the  T'wks,  in  a preface  to  the 
seconc’^edition  of  rfis  w^tk,  hath  made  some  remarks-  c 
what  is  contained  in  this  Note,  and  in  that  pait  of"  the  text 
to  which  it  refers.  It  is  with  diffidence  I set  my  opinion  in 
'opposition  to  that  of  a person,  who  has  observed  the  go- 
vernment the ''Turks  with  attention,  and  has  described 
it  with  abilities,  iiutnafter  a careful  review  of  the  subject, 
to  nie  the  Turkish  government  >*tiH  appears  x>f  such  a spe- 
cies' as  can  be  ranged  in  no  class  but  that  to  which  political 
writers  have  given  the  name  of  despotism.  There  is  not  L 
Turkey  any  constitutional  restrain  upon  the  will  of  the  so- 
ve-.+fign,  or  any*  barrier  to  circifinscri?^?  the  exe*  * - ^.o£  ^r 
power,  but  the  two  which  I have  mentioned ; one  aftorcied 
W peligion-pwhe  principle  upon  which  the  authority  of  the 
Sultan  is  founded ; the  other  by  the  army,  the  instrument 
which  he  must  employ  to  maintain  his  power.  The  Author 
represents  the  Ulema, hr*hody  of  the  Igw,  as  an  intermediate 
order  between  the  monarch  and  Rhe  peopltS . Pref.  p.  30. 
But  whatever  restraint  the  authority  of  the  XJlcMu  v.-ry^ im- 
pose upon  the  sovereign,  is  derived  from  religion.  The 
Moulahs , out  of  whom  the  Mufti  and  other  chief  officers  of 
the  law  must  be  chosen,  are  ecclesiastics.  It  is  as  interpret- 
ers of  the  Koran  or  Divine  Will  ths&  they  are  objects  of  ve- 
neration. The  check,  then,  which  they  give  to  the  exercise 
of  arbitrary  power  is  not  different  from  one  of  those  of  which 
1 took  notice.  Indeed,  this  restraint  cannot  be  very  consider- 
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able.  The  Mufti,  who  is  the  head  of  ijie  order,  as  well  as 
every  inferior  officer  of  law,  is  named  by  the  Sultan,  and  is ' 
removable  at  his  pleasure.  The  strange  m^  '.ns  employed  by 
the  Ulema  in  1746,  to  obtain  the  dismission  Ox  a minister  whom 
they  hated,  is  a manifest  proof  that  they  possess  but  little 
constitutional  authority  which  can  serve  as  a re&Vamt  upon 


the  will  of  the  sovereign.  Observat.  p.  ui  of  211  edit.  I 


the  author’s  idea  be  just,  ifoyj  astonishing  that  "the  body  cf  the 
lerw  should  have  no  method  of  remonstrating  against  the 
eiTors  of  administration,  but  by  setting  fire  to  the  capital. 


i 


The  Author  seems  to  consider  the  Capiculy  or  soldiery  o 
the  Porte,  neither  as  formidable  instruments  of  the  Sultan’s 
power,  nor  as  any  restfaint  upon  the  exercise  of  it.  «His 
reasons  for  this  opinion  are,  that  the  number  of  the  Capicd- 
tr!yv  is  s?ciall  in  proportion  to  the  other  trey  ps  which  comj  se 
the  Turkish  armies,  and  that  fa  time  <sf  peace  they  ar^  undis- 
ciplined. Pref.  2d  edit.  p.  23,  &c.  But  the  troop’s  station- 
ed in  a capital,  though  their  number  be  not, ''great,  are  always 
masters  of  the  sovereign’s  person  and  poweii  The.!?’— _ ldn 
bands  bore  no  proportion  to  the  legion  2ou.  troops  in  the  fron- 
tier provinces.  The*  soldiery  of  trie  Porte  are  more  nume- 
rous, aipu  -mufei  possess  power  of  the  same  kind,  and)  be 
ce.+bnFa%  fos  nidable,  sometimes  to  the  sovereign,  and  oftener 
to  the  people.  However):  nuch  the  discipline  of  the  Janiza- 
ries may  Ippneglect^e  present,  it  certainly  waf.  not  so  in 
tu.  to  which  alone  my  description  of  the  Turkishfgo-' 
vemment  applies.  The  Author  observes,  Pref.  p.  29,  that^ 
the  Janizaries  never  deposed  any  Sultan  of  thfemselves,  (Put 
that  some  form  of  law,  true  or  false,  has  byen  observed,  and 
that  either  the  Mufti,  or  some  other,  minister  of  religion, 
has  announced prince  the  law  which  renders 
him  imwoitfLy- of  the  throne.  Qbserv.  p.  102.  This  will  al- 
ways happen.  In  every  revolution,  though  brought  about 
by  military  power,  the  det^ls  of  the  soldiery  must  be  con- 
firmed and  carried  into  execution  with  the  civil  and  religious 
formalities  peculiar  to  t^e  constitution. 


This  addition  to  the  Note  may  serve  as  a further  illustra- 
tion of  my  own  sentiments,  but  is  not  made  with  an  inten- 
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" tion  of  entering  into  any  controversy  with  the  Author  ot  Ob- 
servations^ &c.  to  whom  I am  indebted,  for  the  obliging  terms 
in  which  he  has  depressed  his  remarks  upon  what  I had  ad- 
vanced. Happy  were  it  for  such  as  venture  to  communicate 
their  opinions  to  the  world,  if  every  animadversion  upon 
them  were  conveyed  with  the  same  candid  and  liberal  spirit : 


T--, 


,i,  ^one, particular,  however,  he  seems  to  have  misapprehend- 
ed wlrit  I meant.  Pref.  p.  17.  T certainly  did  not  mention 
in  s 01  count  Marsigli’s  long  residence  in  Turkey,  as  a cir- 
rn'mstance  which  should  detract  from  the  weight  of  their  au- 
■ i°rity.  I took  notice  of  it,  in  justice  to  my  readers,  that 
Q^hey  might  receive  my  opinion  with  distrust,  as  it  differed 
.rom  that  of  persons  whose  means  of  information  were  so  far 

superior  to  mine, 
prsr 

A ^ « O 

j iNOTE  XLI>.  , ^ect  ,111.  p.  153.  [XXJ.  ^ J 

The  institution,  the  discipline,  and  privileges  of  the  Ja- 
nizaries are  described  by  all  the  authors  who  give  any  account 
of  tiA  ^ gov^finment.  The  manner  in  which  enthu- 

siasm was  employed  border  to  inspire '-diem  with  courage, 
Is  thus  related  by  Prince  Cantenrir  , \Vhe>^  Amurath  I. 
had  wormed  them  into  a body,  he  serit  tliem  to  Haj?  Bektash, 
a Turkish  Saint,  famous  for  his  piracies  and  prophecies^ 
desiring  him  to  bestow  on  them  a banner,  to  pray  to  God 
for  ;+heir  success,  and  to  give  diem^hame.  T”*  Saint, 
when  they  appeared  in  his  presence,  put  the  sleeve  o\°  rus 
uPon  9J\e  of  their  heads,  and  said,  Let  them  be  called 
Yengickeri.  Let  their  countenance  be  ever  bright,  their 
hands  victorious,  their  sword  keen ; let  their  spear  always 
hang  over  the  heads  df  jheir  enemies,  and  wherever  they 
go  may  they  return  with  a shining  face.”  ^History  of  the 
Ottoman  Empire,  p.  38.  The  number  of  Janizaries,  ..l.the 
first  institution  of  the  body,  was  not  considerable.  Under 
Solyman,  in  the  year  1521,  thej^  amounted  to  twelve  thou- 
sand. Since  that  time  their  number  has  greatly  increased. 
Marsigli,  Etat.  &c.  ch.  xvi.  p.  68.  ^Though  Solyman  pos- 
sessed such  abilities  and  authority  as  to  restrain  this  formi- 
dable body  within  the  bounds  of  obedience,  yet  its  tendency 


3'26 


PROOFS  AND  ILLUSTRATIONS.^ 


to  limit  the  power  of  the  Sultans  was,  even  in  that  age,  fore-  ‘ 
seen  by  sagacious  observers.  Nicolas  Daulphinois,  who  ac- 
companied M.  D’Aramon,  ambassador  ^.^om  Henry  II.  of 
France  to  Solyman,  published  an  account  of  his  travels,  in 
which  he  describes  and  celebrates  the  discipline  of  the  Jani- 
zaries, but  at  the  same  time  predicts  that  they  would,  one 
day,  become  formidable  to  their  masters,  ani;1  act  the  sap'  r-^ 
part  at  Constantinople,  as  the  Praetorian  bands  had  ddne  at ' 
Rome.  Collection  of  Voyages  from  the  Earl  of  Oxford’s^ 
Library,  vol.  i.  p.  599. 


NOTE  XLV.  Sect.  III.  p.  155.  [YY]. 


%: 


Solyman  the  Magnificent,  to  whom  the  Turkish  hts$r>- 
rians  jjpve  given  the  sur  •.  ame' . f Canuni , or  instituter  of  rule(' 
nrsi/ Drought  the  finances  and  mi|:tary  Establishment  oisthe 
Turkish  Empire  into  a regular  form.  He  divided  the  mili- 
tary force  into  the  Qapiculy  or  soldiery  of  die  Porte*  which 
was  properly  the  standing  army,  and  Serrhaculy  or  soldier? 
appointed  to  guard  the  frontiers.  The  .chief  strc.Ijd*  m "fhe 
latter  consisted  of  C;ose  who  held  .'ITiWicts  and  Ziams. 
These  #W£re  portions  c'lmd  granted  to  certain  persons  for 
life,  in  n^;ch  the  same  banner  as  the  military  fiefs  ailiong 
uie  nations  of  Europe,  if  return  for  which  military  service 
was  performed.  Solv^En,  in  his  Canun-Nctme , or  book  of 
fixed  with  grlat  accuracy  the  extent  of  Aese  ^ 
lands  in  each  province  of  his  Empire,  appointed  the  precise 
number  of  soldiers  each  person  who  held  a^7*imaroit  c — 
Ziam  should  bring  into  the  field,  and  established  the  ‘ pay 
which  they  should  receive  while  engaged  in  service.  Count 
Marsigli  and  Sir^PsuUBycaut  have  given  extracts  from  this 
book  of  reflations,  and1  it  appears,  that  the  ordinary  estab- 
lishment of  the  Turkish  army  exceeded  an  hundred  and 
fifty  thousand  men.  When  these  were  added  to  the  sol- 
diery of  the  Porte,  the^  formed  a military  power  greatly  su- 
perior to  what  any  Christian  state  could  command  in  the  six- 
teenth century.  Mariigli  Etat  Militaire,  &c.  p.  136.  Ry- 
caut’s  State  of  the  Ottoman  Empire,  book  iii.  ch.  ii.  As 
Solyman,  during  his  active  reign,  was  engaged  so  constant- 
ly in  war,  that  his  troops  were  always  in  the  field,  the  Ser- 
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ratacuitf^be came  almost  equal  to  the  Janizaries  themselves  in 
.discipline  and  valour. 


. J 


It  is  not  surpV^ing,  then,  that  the  authoi's  oi  the  six- 
teenth century  should  represent  the  Turks  as  far  superior 
to  the  SV«stians,  both  in  the  knowledge  and  in  the  practice 
of  the  art  of  war  , Guicciardini  informs  us,  that  the.  Italians 
learned  the  of  fortifying  towns  from  the  Turks.  Histor. 
f lib.  xv.  p.  266.  Busbtfquius,  who  was  ambassador  from 
\ the  Emperor  Ferdinand  to  Solyman,  and  who  had  opport- 
unity to  observe  the  state  both  of  the  Christian  and  Turkish 
J armies,  published  a discourse  concerning  the  best  manner 
( of  carrying  on  war  against  tire  Turks,  in  which  he  points 
* out  at  great  length  the  immense  advantages  which  the  Infi- 
dels possessed  with  respect  to  discipline,  and  militaiy  im- 
provements of  every  kind.  -iBustequii  opera  edit.  Elzevii , 
p.  39^  &c.  The  test'll.  *ony  jf  other  authors  might  --- 
ded,  if  the  matter  were  in  any  degree  doubtful.17 

.Before  I coiVlude  these  Proofs  and  Illustrations,  I ought 
to  explaihti^rea|£^<>f  two  omissions  in  them ; one  of  which 
it  is  necessary  to  mention,  on  my  ov^account,  the  other  to 
nfodate  an  objection  to  this  part  oGme  work**  fi  ) 

In  all  my  inquiries  and  disquc|itions  concerning  the  pk.7 > y 
gress  of  government,  manners,  •ciSfature,  artl  commerce, 
a? ring  the  middle  ages,  as  weil  as  in  my  delintC? 
political  constitution  of  the  different  States  of  Europe  at  the 
J^lening  o^ffie  sixteenth  century,  I have  not  once  mentioned 
JVI.de  Voltaire,  who,  in  his  Essay  sur  / histoire  generate, 
has  reviewed  the  same  period,  and  has  treated  of  all  these 
subjects.  This  does  not  prongs/d" from  inattention  to  tne 
works  of  that  extraordinary  manj  whose  genius,  no  less  en- 
terprising than  universal,  has  attempted  almost  evciy  differ-  .. 
ent  species  of  literary  composition.  In  many  of  these  he 
excels.  In  all,  if  he  had  left  religion  untouched,  he  is  in- 
structive and  agreeable.  But  as  he  seldom  imitates  the  ex- 
ample of  modem  historians  in  citing  the  authors  from  whom 
they  derived  their  information,  I could  not,  with  propriety, 
appeal  to  his  authority  in  confirmation  of  any  doubtful  or  un- 
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known  fact.  I have  often,  however,  followed  him  as  my-  ( 
guide  in  these  researches ; and  he  has  not  only  pointed  outo 
the  facts  with  respect  to  which  it  was  of  importance  to  in- 
quire, but  the  conclusions  which  it  was  pf  Aper  to  draw  from 
them.  If  he  had,  at  the  same  time,  mentioned  the  books 
which  relate  these  particulars,  a great  part  of  —y  labour 
would  have  been  unnecessary,  and  many  r ^ his  readers,  who 
now  consider  him  only  as.au  entertaining  and- lively  \Vritfcx , > 
would  find  that  he  is  a learned  and  well-informed  historian.  \ 

As  to  the  other  omission,  every  intelligent  reader  must/ 
have  observed,  that  I have  not  entered,  either  in  the  histori-( 
cal  part  of  this  volume,  or  in  the  Proofs  and  Illustrations,  in-  j 
to  the  same  detail  with  Respect  to  the  ancient  laws  and  cus- 
toms of  the  British  kingdoms,  as  concerning  those  of  thL 
^other  European  nations. ^As'uie  capital  facts  with  regar^l  td 
ilie  ogress  of  government  and  manners  in  their  ow£l  coun- 
try are  known  to  most  of  my  readers,  such  ^ detail  appeared 
to  me  to  be  less  essential.  Such  facts  and  observations,  how- 
ever, as  were  necessary  towards  completing  ay  design  in  th:, 
part  of  the  work,  I have  mentioned  underlie  dinerent  articles 
which  are  the  subjefyoi.of  my  disquisitions.  The  state  of 
govemn^'^y*,  irf  all  the  nations  of  Europe,  having  been  ne^”  > 
x n5esthr  ,a™'V  durinS  sevefcl  ages,  nothing  can  tend  more  to 
..idstrate  the  progress  of  tljni  English  constitution  than  a care- 
ful inquiry  ir^.o  the  law-  rend  customs  of  the  kingdoms  on 
i.  ' r'r'r  -nt.  This  source  of  information  has  been  jo 


mucfi  neglected, by  the  English  antiquaries  and  lawyers. 


Filled  with  admiration  of  that  happy  constitutLfi1  now  esl^-' 
blished  in  Great  Britain,  they  have  been  more  attentive  to 
its  forms  and  principles,  than  to  the  condition  and  ideas  of 
remote  times,  which  in^afe&ost  every  particular  differ  from 
the  present.^  -While  engaged  in  perusing  the  laws,  charters, 
and  Cany  historians  of  the  continental  kingdoms,  I have 
often  been  led  to  think  that  an  attempt  to  illustrate  the  pro- 
gress of  English  jurisprudence  and  policy,  by  a comparison 
with  those  of  other  kingdoms  in  a similar  situation,  would 
be  of  great  utility,  and  might  throw  much  light  on  some 
points  which  are  now  obscure,  and  decide  others,  which 
have  been  long  controverted. 
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middle 
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Jurisdiction,  206,  Note  xvi.  Of  communities,  granted  by 
tue  kings  ol  France,  how  they  tended  to  establish  regular  go- 
vernment, 26.  208. 

Chivalry , the  origin U,  55.  Its  beneficial  effects  on  human  man- 
ners, 56.  The  enthusiasm  of,  distinguished  from  its  saluuuy 

1 consequences,  57.  ^ T(I. 

I Christianity,  corrupted  when  first  brought  into  Europe  -59.  Its 
influence  in  freeing  mankind  from  the  bondage  oi  the  feudal 

Circles. oi  Germany,  the  occasion  o?  their  being  formed,  144. 

Cities,  the  ancient  states  of,  under  thd9  feudal  policy,  24.  1 he 

T freedom  of,  where  first  established,  25^  Charters  ol  communi- 
ty, why  granted  in  France  by  Louis  le  Gros,  26.  Obtain  the 
like  ail  over  Europe,  27.  Acquire  political  consideration,  2J. 
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Clergy , the  progress  of  their  usurpations,  50.  Their  plan  of  ju-  , 
risprudence  more  perfect  than  fnat  of  the  civil  courts  in  the» 
middle  ages,  51.  The  great  ignorance  of,  in  the  early  feudal 
times  of  Europe,  198.  'c 

Clcriza  slave  to  Willa,  widow  of  duke  Hi/go,  extract  from  the 
charter  of  manumission,  granted  to  her,  221. 

Clermont  council  of,  resolves  on  the  holy  war,  19.  §p^eter  the 
Hermit , and  Crusades. 

Clotaire  I.  instance  of  the  small  authority  lie  haij  over  hi?  armv, . 

296.  ( *'  ( 

Clotharius  II.  his  account  of  the  popular  assemblies  among  the  an- 
cient Gauls,  297. 

Clovis , the  founder  of  the  French  monarchy,  unable  to’ retain 
sacred  vase  taken  by  his  army,  from  being  distributed  by  lc 
among  the  rest  of  the  plunder,  1 7 4,  . Yote  vii. 

Colleges,  the  first  establishment  of,  in  Europe,  267. 

Combat , judicial,  the  prohibition  of,  an  improvement  in  the  ad- 
ministration of  justice,  37.  The  foundation  and  univer^ditv 
of  this  mode  of  trial,  44?>  . Tj^e  pernicious  effects  of,  43.  Va* 

„ riftio  expedients  for  aBofishing  this  pra^ice,  ib.  The  anp:ent 
Bwedis^j  law  of,  for  word^of  iVpfpach,  239.  PosiCVe  evi- 
dence, 6-1  points  of  proof,  rendered«-ineffectuaLby  it,  2-40.  This 
mode  of  trial  authorized  by  the  ecclesiastic/,,  244.  The  last 
instances  of,  in  the  histories  of  France  and  England,  245. 
Commerce , the  spirit  of  crusading  how  far  f/'/ourable  Jo.  fit. 
early  period,  23.  The  first  establishi^'rfc'vC fretf  corporations, 

25.  Charters  ofjL'^pmunity  why  granted  b f Louis  le  Gros, 

26.  The  lij^y  p.actic  ^ains  all  over  Europe.  27.  The  salu- 
tar’;%ir|>-  -a^Cf  these  in  -itutions,  ib.  The  low  state  of,  during 
t*i^  mr Vie  ages,  61.  v'auses  contributing  to  its  revival,  62. 
Promoted  by  the  Hansintic  league,  63.  Is  cultivated  in  the 
Netherlands,  64.  Is  ;rf,  oduced  into  England  by  Edward  III. 
65.  e benFi-VikAunsec  aences  resulting  from  the  revival  of, 

The  early  cultivation  of,  in  Italy,  273.  ’• 

Common  Law,  the  first  compilation  of,  made  in  England  by  Lord 
Chief  Justice  Glanville,  261.  C (p_ 

Communities , see  Charters,  Cities , Comvierce,  and  Corporations. 
Comnena,  Anne,  her  character  of  the  Crusaders,  200. 

Compass,  mariner’s,  when  invented,  and  i/s  influence  on  the  exten- 
sion of  commerce,  63. 

Composition  for  personal  injuries,  the  motives  for  establishing, 

2 &vr  " The  custom  of  deduced  from  the  practice  of  the  ancient 
Germans,  246. 

Compurgators,  introduced  as/*vidence  in  the  jurisprudence  of  the 
middle  ages,  39.  t),  t 

Condottieri,  in  the  Italian  policy,  what,  108. 

Conrad,  count  of  Franconia,  how  he  obtained  election  to  the  Em- 
pire, 140. 

Conradin,  the  last  rightful  heir  to  the  crown  of  Naples  of  the 
house  of  Swabia,  his  unhappy  fate,  1 12. 
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mjCovptcmcc,  treaty  of,  .between  the  emperor  Frederic  Barbarossa 
•f  and  the  free  cities  of  Italy,  205. 

^Constantinople , its  flourishing  state  at  the  time  of  the  Crusades,  20. 
When  first  taiSm  by  the  Turks,  15  1.  The  Crusaders  how 
looked  upon  there,  200.  The  account  given  of  this  city  by  the 
Latin  writers,  201. 

ConstiiuzfX'ts,  popular,  how  formed,  29. 

Cordova , C^onsalvpJe,  secures  the  crown  of  Naples  to  Ferdinand 

. of  Aragoij,  ij  1 2 . 

Cor] Orations',  and  bodies  p'-Jitic,  tl'A  establishments  of,  how  far  fa- 
vorable to  the  improvement  of  manners,  24.  The  privileges 
of,  Cow  first  claimed,  25.  Charters  of  community,  why  granted 
by  Louis  le  Gros  in  France,  2d.  The  institution  of,  obtains 
all  over  Europe,  27.  Their  effects,  ib. 

Cortes  of  Aragon,  its  constitution  and  privileges,  121. 

of  Castile,  a history  of,  and  an  account  of  its  constitution 

and  privileges,  124.  The  vigilanc  ) with  which  it  guarded  its 
privileges  against  the  encroachments  of  the  regal  power,  125. 

r Crusades , the  first  motives  of  uiy'^rt^mg,  1 8.  The  enthusiastic 
)eal  with  which  $ey  were  undertaken,  19.  First  pigmpted- 
by  ^ter  the  Hermit,  j&.  ? Th'>  success  of  them,  ib^  Thecon- 
sequentes  reciting  frefrn  them,  20.  Their  effects  on  man- 
ners, ib.  Orn  property,  21.  How  advantageous  to  the  en- 
largement of  .-fye  regal  power  of  the  European  princes,  22. 

■ The  c^mercLfl,  effects  of,  23.  62.  The  universal  frenzy  for 
engaging  m -:!;3g£  Expeditions  accounted  for,  195,  J\'ote  xiii. 
The  privileges  granted  those  whfatul' gaged  in  them,  197. 
Stephen  earl  of  Chartres  and  B/pjjstbis  id.  ^pnt  of  them,  198. 
The  expense  of  conducting  them,  now  raised,'  ' Charac- 
ter given  of  the  Crusaders  by  th^ilreek  writers^liO.  A 
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CCltc- 


Dtbt,  the  first  hint  of  attaching  moveables  for  the  recure^/ 
rived  from  the  canon  law,  260. 

' ^btors,  \\pv  considered  in  the  rude  and  simple  state  of  society, 
208. 

Diets  of  Germany^  some  account  of,  3 1 8. 

Doctors  in  the  different  faculties,  dispute  precedence  with  knights, 
\ 267. 

E® 


Ecclesiastical  jurisprudence,  more  perfect  in  its  plan  than  tne  civil 
courts  of  the  middle  ages,  50. 

Ecclesiastics , when,  and  by  what  degrees  they  claimed  exemption 
from  civil  jurisdiction,  258.  Military  talents  cultivated  and 
|,i  exercised  by  those  of  the  middle  ages,  264. 

jEdward  III.  of  England,  his  endeavours  to  introduce  commerce 
into  his  kingdom,  64. 

Electors  of  German}7,  the  rise  of  their  privileges,  148. 


v 


VI 


INDEX  TO  THE 


Eloy,St.  his  definition  or  description  of  a good  .Christian,  193,  _ 
Note  xi. 

Emperors  of  Germany,  an  inquiry  into  their  power,  jurisdiction,  1 
and  revenue,  312,  Note  xlii.  The  ancient  j iode  of  electing 
them,  315  C 

England,  a summary  view  of  the  contests  between,  and  France, 
71.  The  consequences  of  its  losing  its  contineiy^^/osses- 
sions,  73.  The  power  of  the  crown,  how  extended,  82.  See  1 


Henry  VII.  Why  so  many  marks  of  Sa'ton  usages  aiyd  lan- 
nparison  with  t'  ose  of  the  Normans,  to  lie  Fund 


guage,  in  compari 
in,  161,  Note  iv.  When  corporations  began  to  be  established 
in,  217.  Instances  of  the  long  continuance  of  personal  servi- 
tude there,  222.  Inquiry  into  the  Saxon  laws  for  putting  an, 
end  to  private  wars,  233.  The  causes  of  the  speedy  decline} 
of  private  wars  there,  proposed  to  the  resefarbnes  of  Antiqua- 
rians 236.  1 he  last  instances  of  judicial  combat  recorded  in 

the  history  of,  233.  ^he  territorial  jurisdiction  of  the  ba- 
rons how  abolished,  256.  Cause  of  the  slow  progress  of  cdin- 


merce  there,  279.  The  first  commercial  treaty  entered  into 


Jb.vi7Ltce,  the  imperfect  nature  pf  that-  Emitted  in  law-pVeceed- 
ings  during  the  middle  ages,  38.  Rendered  ineffectual  by  the 
judicial  combat,  243. 

Europe,  the  alterations  in,  by  the  conquests  ofethe  Romans,  1. 
The  improvements  the  nations  of,  receive©!  in  exchange  for 
their  liberties,  2.  Its  disadvantages  unjM  tbhVnange  of  cir- 
cumstances, 3.  IndFfiqy  into  the  supposed  pdpulousness  of 
the  ancient  northed  lkoioqs,  4.  The  savage  desolations,  ex- 
ercisa^fe , ^ Goths,  qtandals,  and  Huns,  8.  The  univer- 

( saVcii ai^i’p  occasioned  bta  their  irruptions  and  conquests,  ib. 

' The  first  rudiments  of  tftfi,  present  policy  of,  to  be  deduced 
from  this  pgriocl,  9.  (Vojin  of  the  feudal  system,  10.  See 
y Eeuda^Jd*  hemH-rj  ’ feygtiieig;!  barbarism  introduced  with  this 
T-  * At  what  time  government  and  manners  began  to 

improve,  1 6.  The  causes  and  events  which  contributed  to 
this  improvement,  17.  See  Crusades,  Corporate  ns,  Peop- 
The  miseries  occasioned  by  private  wars  in,  36.  Methods 
taken  to  suppress  them,  ib.  Judicial  combats  prohibited,  37. 
The  defects  of  judicial  proceedings  in  the  middle  ages,  38. 
The  influence  of  superstition  in  these  proceedings,  39.  The 
origin  of  the  independent  territorial  jurisdictions  of  the  barons, 
45.  - "rhe  bad  consequences  of  their  judicial  power,  46.  The 
steps  taken  by  princes  to  abolish  their  courts,  48.  An  inquiry 
into  the  canon  law,  50.  Reveal  of  the  Roman  law,  52.  Effects 
of  the  spirit  of  chivalry,,  55.  How  improved  by  the  progress 
of  science  and  cultivation  of  literature,  57.  Christianity  cor- 
rupted when  first  received  in,  59.  Scholastic  theology  the 
first  object  of  learning  in,  60.  Low  state  of  commerce  in, 
during  the  middle  ages;  61.  Commerce  revives  in  Italy,  62. 
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Is  promoted  by  Che  Hanseatic  league,  63.  Is  cultivated  in 
the  Netherlands,  64.  The  effects  of  the  progress  of  com- 
merce on  the  polishing  of  manners,  65.  The  effects  of  the 
marriage  of  the- leiress  of  Burgundy  with  the  archduke  Maxi- 
milian, on  the  state  of,  86.  By  what  means  standing  forces 
became  general  in,  9 1 . Consequences  of  the  league  of  Cam- 
braymj>97.  A view  of  the  political  constitution  of  the  several 
states  ofi  at  the?1ommencement  of  the  sixteenth  century,  99. 
Italy,  lOg.  4>The  papacv,  101  Venice,  107.  Florence,  110. 
Naples,  111.  Milan,  ill.  Spain,  1 1 6.  France,  133.  Ger- 
nru?hy,  1 39.  Turkey,  1 50.  Instances  of  the  small  intercourse 
amt^g  nations  in  the  middle  ages.  268. 

F 

FeoJum , the  etymology  of  that  word,  184. 

Ferdinand,  king  of  Aragon,  unites  the  ^Spanish  monarchy,  by  his 
marriage  with  Isabella  of  Castile,  118.  His  schemes  to  exalt 
, the  regal  power,  129.  Rest p’^^rmer  grants  of  land  from 
)is  barons,  ib  Unites  to  the  crown  the  grand  mastel'Nrjps  "f 
the5h  ree  military  orcfcr^,  130  Why  he  patronized  the  asso- 
ciatioiv'calleci&he  Holy  Brotherhood , against  the  barons,  131. 
Feudal  system,  .he  origin  of,  deduced,  10.  The  primary  object 
of  4his  policy ,4  11.  Its  deficiencies  for  interior  government, 
12.  Tenures  land,  how  established  under,  ib.  The  rise  of 
intestine  discv^pti^Jiong  the  barons  under,  13.  The  servile 
state  of  the'  people,  ib.  -/The  weak  sati^oyity  of  the  king,  14. 
Its  influence  on  the  external  opetteiisSns  ol^.V-y  ib.  The  gene- 
ral extinction  of  all  arts  and  scien  >s  effectcdTbwA  ^^.ope- 
ration on  religion,  1 5.  Its  influence  on  the  chapter  ot  t'-r 
human  mind,  1 6.  At  what  tin  ( government  and  manners 
began  to  be  improved,  If.  The  xcvices apd which  con- 
tributedJto  tMs  improvement,  ii?.  See  iJi-asades.  ^ '5 

state  of  cities  under,  24.  The  frame  of  national  councils'un- 
der  this  policy,  30.  How  altered  by  the  progress  of  civil  li- 
erty,  3 lv  An  inquiry  into  the  administration  of  justice  under, 
33.  Private  war,  34.  Judicial  combat,  40.  The  indepen- 
dent jurisdiction  of  the  barons,  45.  The  distinction  between 
freemen  and  vassals*  under,  181.  How  strangers  were  consi- 
dered and  treated  under,  272.  , g 

Fiefs , under  the  feudal  system,  a history  of,  175.  When  they 
became  hereditary,  181. 

IFilzstefihens , observations  on  his  account  of  the  state  of  London, 
at  the  time  of  Henry  II.  217.  3 
Flanders.  See  JVetkcrlands.  0 

Florence , a view  of  the  constitution  of,  at  the  commencement  of 
the  sixteenth  century,  110.  The  influence  acquired  by  Cos- 
mo di  Medici  in,  ib. 

France , by  what  means  the  towns  in,  first  obtained  charters  of 
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community,  3 1 . Ordinances  of  f ouis  Xi  ancT  his  brother  Phi*  m 
lip  in  favour  of  civil  liberty,  32.  Methods  employed  to  sup^* 
press  private  wars,  36.  St.  Louis  attempts  to  discountenance^ 
judicial  combat,  44.  A view  of  the  copyists  between,  and 
England,  7 1 . The  consequences  of  its  recovering  its  provin-  1 
cesfrom  England,  73.  The  monarchy  of,  how  strengthened  ’ 
by  this  event,  74.  The  rise  of  standing  forces  infTaT  The 
regal  prerogative  strengthened  by  this  me?„  ure,  77.  The  ex 
tension  of  the  regal  prerogative  vigorously  pu1  sped  by°Louis| 
XI  78.  See  Louis  XI.  i he  efft’-ts  of  the  invasion  of^Italy 
by  Charles  VIII.  89.  See  Charles  VIII.  National  h Gantry 
established  in,  92.  League  of  Cambray  formed  aga/sist  the 
Venetians,  94.  Battle  of  Ghiarradadda,  95.  An  inquiry  inti 
its  ancient  government  and  laws,  133.  The  y"  . ei-’of  the  ge 
neral  assemblies  under  the  first  race  of  kings,  ib.  Gnder  the' 
second  and  third,  ib.  The  regal  power  confined  to  the  ting’s 
own  domains,  134.  When  the  general  assembly  or  stateyge- 
neral  lost  their  legislative  authority,  ib.  When  the  kings  be- 
gan to  assert  their  legist'  7K.  power,  135.  When  the  govern 
J^ceitof,  became  purely  monarchi^a,],,  1 U.  The  rega,1  pL/er 
nevertheless  restrained  by  Lie  privileges  of  the  nounity,  ib. 
An  inquiry  into  the  jurisdiction  ofTts  parliar/ents,  jlarticulai  ly 
that  of  Paris,  13S.  How  the  allodial  property  of  land  there 
was  altered  into  feudal,  183.  The  progre' s of  liberty  in  that 
kingdom  traced,  217,  Note  xix.  T h e l np^s.f ^ t a b 1 i s h li- 

berty there  unsuccessful,  219.  Theri  '-‘-tLii stance  of  judicial 
combat  recorded,  N'-q  history  -of,  245.  The  present  go- 
verns^* ^ compareT^ith  that  of  ancient  Gaul,  295,- Note 
^npviii./0a'he  states  dt)neral  when  first  assembled,  297. 

<“v  '’Francis  L.  of  France,  his  a.  iracter  influenced  by  the  spirit  of  chi- 
valry, 57. f Is  emulated/py  the  Emperor  Charles  V.  ib. 

Fri  pmr1.  flip  f™...  cities  of  Italy  unite 


N, 


Frederic  Ij£?,  oa*Wg3  . eror,  the  free  ciues  oi  naiy  uuuc 
' w.SAVT-k  nim,  205.  Treaty  of  Constance  with1  them,  ib.  Was 
the  first  who  granted  privileges  to  the  cities  in  Germany,  215. 
Fredum,  in  the  ancient  German  usages,  explained,  247.  f 

Freemen , how  distinguished  from  vassals,  under  the^ieudal  pd(,\ly, 
177.  188.  Why  often  induced  to  surrender  their  freedom, 
and  become  slaves,  189. 


Fulcherius  Carnotensis,  his  character  of  the  city  of  Constantino-  / 
pie,  201.  t„  ( 


Gaul,  how  allodial  property  of  land  was  changed  into  feudal^ 
there,  182.  The  government  of,  compared  with  that  of  mo, 
dern  France,  295,  Nte  xxxviii.  The  small  authority  the) 
Kings  of,  enjoyed  over  their  armies,  illustrated  in  an  anecdote 
of  Clotaire  I.  296.  ^ Account  of  the  popular  assemblies  ot 
297.  The  Salic  laws,  how  enacted,  298.  Were  not  subject 
to  taxation,  299.  See  France. 
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. _ . yde  nUeHardozxnf  his  account  of  the  magnificence  of  Con- 
stantinople at  the  time  when  taken  by  the  Crusaders,  202. 
Germans,  ancient,  an  account  of  their  usages  and  way  of  hie,  169. 
Their  method  Engaging  in  war,  ib.  A comparison  betwee 
them  and  the  North  American  Indians,  171.  Why  they  had 
no  cities,  213,  Mote  xvii.  The  practice  of  compounding  lor 
- person!,!  injuries  by  fines,  deduced  from  their  usages,  ~ • 

Germany,  little  intrusted  in  foreign  concerns  at  the  beginning 
) the  fifteenth  century,  72.  National  infantry  established  in,  • 
St-ie  of,  under  CharlenVgne aiWhis  descendants,  1 o9.  '-onrau, 
comfit  of  Franconia,  chosen  Emperor,  140.  His  successors  in 
. the  imperial  dignity,  ib.  How  the  nobility  of,  acquired  mde- 
) pendek  sovereign  authority,  ib.  The  fatal  effects  of  aggran- 
dizing lAfee  Vnvo-v  in,  141.  The  contest  between  the  Empeioi 
/ HeJ^V.  and  Hope  Gregory  VII.  142.  Rise  of  the  factions 
of.' Guelfs  and  Ghibelines,  143.  Decline  of  the  Imperial  au- 
thority, ib.  The  house  of  Austria,  by  whom  founded,  tb.  A 
total  change  in  the  political  constitution  of  the  Empire,  t . 
The  state  of  anarchy  in  whiclcT^mued  to  the  time  o - 
Lilian,  the  imme  Sate  predecessor  of  Charles  V.  144.  Divid 
ed  X circles,  ib.  ¥hg  Imperial  chamber  msthute^ -145. 
The  Adiic  council  reformed,  tb.  A view  of  its  ^blitical  con- 
stitution at  the  commencement  of  the  ensuing  history,  tb. 
defects  pointed  out,  148.  The  Imperial  dignity  and  power 
compart,  ib.  Election  of  the  Emperors,  tb.  The  repugnant 
forms  of  civil  ^lic.  Jin  the  several  states  of,  ib.  Tne  ‘ opposi- 
tion  between  the  secular, and  ecclesratu  cal  members  of,  49. 
The  united  body  hence  incapabA.  istitutea^th  vigour,150- 
When  cities  first  began  to  be  buili  , ri^The 

the  cities  of,  first  acquired  mumpai-  \J  c'ties"in  the 


238.  Inquiry  into  the  power,  jurisdiction,  and  revenue : o i s 
- Emperore,  312,  JVote  xlii.  The  ancient  mod  o.  electi  g 
the  Emperors,  315.  Account  of  the  diets,  ol8. 

Ghibelines.  See  Quelfs. 

Ghiarradadda,  the  battle  of,  fatal  to  the  Venetians,^ 

Glanville,  Lord  Chief  Justice,  the.fjrst  who  compiled  a body  ol 
common  lctw*  in  3.11  Europe^  26 !•  . i 

Goths,  Vandals,  and  Huns,  overrun  the  Roman  empire,  and  pr  - 
cipitate  its  downfal,  3.  The  state  of  the  countries  from  whence 
| they  issued,  ib.  The  motives  o§  their  first  excursions,  *.  How 

, they  came  to  settle  in  the  countries -hey  conquered,  5. 

i panson  drawn  between  them  and  the  Romans,  at  the  period  ot 

> S°m,ptio„s.  6 , CompaWw.ththent.t.veAmei- 

cans,  7.  The  desolations  they  occasioned  in  Europe,  tb.  1 *e 
universal  change  made  by  them  in  the  state  of  Europe,  8.  l n 
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principles  on  which  they  made  their  settlements,  9.  ■* 

the  feudal  system,  10.  See.  Feudal  System.  An  inquiry  into1 
the  administration  of  justice  among,  33.  Their  private  warsj 
34.  Destroy  the  monuments  of  the  RotryA  arts,  58.  Their  > 
contempt  of  the  Romans,  and  hatred  of  their  arts,  159,  Note  ii.  i 
Their  aversion  to  literature,  ib.  No  authentic  account  of  their 
origin,  or  ancient  history  existing,  160. 

Government , how  limited  by  the  feudal  policy  1 2.  ^The  effects  / 
of  the  Crusades  on,  1 7.  How  affected  by  the  ei^fi^nclusementl 
of  cities,  24.  Legislative  assGnblies^fiow  formed,  29.  Ppjvate 
wars  destructive  to  the  authority  of,  34.  Methods  employed  to 
abolish  this  hostile  mode  of  redressing  injuries,  36.  Jriow  af- 
fected by  the  supreme  independent  jurisdictions  of  ttyr  barons,! 
45.  The  steps  towards  abolishing  them,  48.  Tbb.prigin  andj 
growth  of  royal  Courts  of  Justice,  49.  How  infiitlflced  by' 
the  revival  of  science  and  literature,  51.  A view  of,  at  tltti  be- 
ginning of  the  fifteenthotentury,  67.  The  power  of  Monauhs 
then  very  limited,  68.  Their  revenues  small,  69.  Their  armies 


unfit  for  conquest,  ib.  JTVMnces  hence  incapable  of  exten^  • 
sive  'dans  of  operation,  To.  The  kinajdoqjs  very  little  connf/t- 
euTv'ith  ^ach  other,  71.  Hostile  tffrgts  of,  from  this  period, 


became  more  powerful  and  extensive,  73.  The  consequences 
of  England  losing  its  provinces  in  France,  ib.  The  schemes 
of  Louis  XI.  of  France  to  extend  the  regal  power,  78.  •-  See 
Louis  XI.  The  power  of  the  English  crown  enlarged,  82. 
See  Henry  VII.  As  also  that  of  Spaing o 3,-rvSi'io w the  use  of 
standing  annies  becfe^general,  9^.  A view  of  the  political 
constitution  of,  \ ^tates  °f  Europe,  at  the  commence- 


rfijj  Ilip3.r6 ty  T 

mel#7r^  V i'he  states  d nltury’  100#  In  w*iat  respects  , the 
cheers  eQ  France  his  ^ the  Kings  of  France,  tend- 

ed. to  intrto  emulatedF-v^^ 


qj  ^*.0  ciiiuiaLcur  , 

Greece , th*  r r^orms,  when  introduced  there,  274. 

C'-eek  Ep^  Tk.j’  Magnificence  at  Constantinople,  201. 


(TPejj^Ty  ^ cn'Zjk  ji  remarks  on  the  state  of  Europe  during  the 
period-0,  ^ wrote  the  history,  16. 

P-  • Pope,  his  reason  for  granting  liberty  to  K._v 


n.  J-  .1; 

slaves,  221. 

VII.  Pope,  the  foundation  of  his  contert  with  Plenry  IV. 

Emperor  of  Germany,  141.  The  mean  submission  he  extorted 
from  Henry,  142.  His  own  account  of  this  affair,  312. 


Guelfs  and  Ghibelines,  rise  of* those  factions  in  Germany,  143. 
Guicciardini , the  historian,  instance  of  his  superstitious  reverence 
for  Pope  Clement  VII.  107,  Note. 

Gunt herns,  a Monk,  his  character  of  Constantinople  at  the  time 
when  taken  by  the  Crusaders,  201. 


H 


Hanseatic  league,  when  formed,  and  its  influence  on  the  exten- 
sion of  commerce,  63.  278. 
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IV.  of  Castile,  solemnly  tried  and  deposed  by  an  assembly 
Castilian  nobles,  llfl.  n 

Emperor  of  Germany,  the  humiliating  state  to  which  he 
was  reduced  byjjPope  Gregory  VII.  1+2 ,JVote  xli. 

VII.  of  England,  his  situation  at  his  accession  to  the  crown, 

82.  Enables  his  barons  to  break  their  entails  and  sell  their 
estat— Prohibits  his  barons  keeping  retainers,  ib.  En- 
f courages  agriculture  and  commerce,  ib. 

jlerebannuni , the  n a dire  of  this  fine  under  the  feudal  policy,  ex- 
/ pi?  meet,  1 ?7?‘  . ) 

Heriftkndad , Santa,  account  of  that  ^institution,  294. 

Histordk  the  most  calamitous  period  of,  pointed  out,  8. 

Toly  Bi  Kherhood,  an  association  in  Spain  under  that  name,  on 
wh?%,  SV^ion  formed,  131. 

xpho  thd  c+'n^flial  inducements  of  the  Christians  to  rescue 

it  r Jdfthe  hands  of  the  Infidels,  20.  See  Crusades  and  Pe- 
te I the  Hermit.  . a»  . . 

Honour,  points  of  the  ancient  Swedish  law  for  determining,  289. 
Hospitality,  enforced  by  statutes  <^i£g  the  middle  ages,  2 70. 


nosjiuuuey,  cmuiuru  uy  WWlom.  ° 

hurn.  instance  of  then-  enthusiasne  pwfiion  for  war,  1 60,  ^ybj'e  in 

•r  m jL  „„  i a. a 1A8  VRpf 


J lllSUtllGC  Ul  Lucy  > ' V' 

SmnhOaccount  of  me^  policy  and  manners,  164.  168.  -Sec 
Goths.  ^ 


Janizaries,  origin  and  formidable  nature  of  those  troops,  153. 
Imperial  chamber'd?  Germany  instituted. ^44.  The  occasion  of 
its  institution,  321.  ^ 

Indians,  North  American,  a compariV7dra\\Wi^^  Jiem  and 
the  ancient  Germans,  171.  j \ ‘ '%  „ 

Industry,  the  spirit  of,  how  excited  the  enfranchisements  ot 

cities,  28.  J r 

Infantry,  the  advantages  of,  beyond  d Jry-  the  rest  of 

Europe  fey  the  Swiss,  91.  National  BcJciies  of  estab*.  *ec  1 J 
Germany,  92.  In  France  and  Spain,  93. 

■f-heritance,  and  right  of  representation,  between  orphan  grand- 
§ons  and  tneir  uncles,  how  decided  in  the  tenth  century,  24 1. 
Interest  of  money,  the  necessity  of  admitting,  in  a commercial 
view,  277.  Preposterously  condemned  by  the  churchmen  ot 
the  middle  ages,  27&  The  cause  hence,  of  the  exorbitant  ex- 

. actions  of  the  Lombard  bankers,  ?> 

ix  Italy,  when  the  cities  of,  began  to  form  themselves  into  bodies 
“ politic,  25.  Commerce  first  improved  there,  and  the  reasons 
of  it,  63.  The  revolutions  in  Europe  occasioned  by  the  inva- 
sion of,  by  Charles  VIII.  of  France,  87.  The  state  of,  at  the 
time  of  this  invasion,  ib.  The  rapid  success  of  Charles,  88. 
A combination  of  the  States  of,  drives  Charles  out  of,  and  gives 
birth  to  the  balance  of  power  in  Europe?  1 be  political 

situation  of,  at  the  commencement  ot  the.  sixteenth  century, 
TOO.  The  papacy,  101.  Venice,  107.  ! lOi’ence,  1 1 0.  Na- 
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pies,  111.  Milan,  1J4.  Evidences  of  the  desolation  made': 
there  by  the  northern  invaders  uf  the  Roman  Empii't^T'Spr 
Plow  the  cities  of,  obtained  their  municipal  privileges,  201  • iy 
Note  xv.  State  of,  under  Frederic  I.  20?c;  Treaty  of  Coii'ts/ ’ 
stance  between  the  free  cities  of,  and  the  Emperor  Frederimt 
Barbarossa,  205.  ;e 

Judgment  of  God,  modes  of  acquittal  by,  in  the  law  pvn needing! to 
during  the  middle  ages,  40.  238,  Note  xxii.  If- 

Judicium  Cruris,  method  of  trial  by,  238.  (-’  1 ,ns, 

Julius  II.  Pope,  forms  a cor^ederaaf  against  the! 'Venetians  ^nd| 
Cambray,  95.  Seizes  part  of  the  Venetian  territouYcs,  zd.Vy 
I he  confederacy  dissolved,  96.  Turns  his  schemes  fagains^e* 
France,  ib.  i ~ Ah? 

Jurisprudence,  ecclesiastical,  more  perfect  in  its  plax.  Tm  the  c^ie 
vil  courts  of  the  middle  ages,  36.  See  Ixxks-.-"  ybk  ter. 

Justice,  an  inquiry  into  the  administration  of,  under  tii^eudal'V 
policy,  33.  The  step?  toward  the  improvement  of,  as  cS'il  li- 
berty  advanced,  34.  Redress  chiefly  pursued  by  private  Wars, 
ib.  Methods  taken  tos^qress  private  wars,  36.  Judicial 
combats  prohibited,  orA  The  defect^,  of  judicial  pm-e&i  <_ 
Ws  in  the  middle  ages,  3?.  Compurgators,  the  dature  of  ■ 
that  kiml  of  evidence,  39.  Methods  of  trial  frby  oMeal,  or  ac- 
quittal by  Judgment  of  God,  40.  Origin  of  the  supreme  inde- 
pendent jurisdictions  of  the  feudal  barons,  45.  The  extent 
and  bad  effects  of  their  privileges,  46.  The  steps  taken  by 
monarchs  to  reduce  the  barons  courjy.,.  48«.nThe  growth  of  “ 
royal  courts  of  jusanm,  49.  Inquiry  into  the  tanon  law,  50. 
How  improved^  Jnrjmrevival  of ‘the  Roman  law,  52.  When 
thp  , ins  .Ikon  of,  ti,  Ime  a distinct  profession,  54. 

JuiSdd,  o Supreme  judgCof  Aragon,  his  office  and  privileges, 

122.  An  inquiry  by\vhom  this  officer  was  elected,  280. 
Who  waf  eligible  to  Uv^  office,  28 1 . Nature  of  the  tribunal 
appointed  to^-'-  -»  -.^administration,  282.e  Instance  of  his 
extensive  power,  ib.  & 


K 


Ung,  his  power  how  circumscribed  by  the  barons,  under  the  feu- 
dal system,  1 3.  By  what  means  the  Crusades  tended  to  en- 
large the  regal  authority,  22.  * 

Koran,  its  influence  in  checking  the  Sultans  of  the  Ottoman  em 
pire,  152. 


J-Miid,  how  held  at  the  establishment  of  the  feudal  system,  1? 
See  Feudal  System. 


exten 


the  property  of,  ICw  considered  by  the  ancient  barbaroii 
nations,  1 74,  Note  vii(.  Allodial  possession  of,  explained,  175 
1 he  proprietor,  how  subjected  to  military  service,  176.  AI 


1 Uterature , the  cultivation  instrumental  in  civilizing 

X*  >7  WT\\*t  +V»»  fine*  pffnrfc  nf.  i 


*tli®nations  of  EurojJp,#7.  AVliy  the  first  efforteof,  ifijUirect- 
ed,  5J^iPfe  gooQvSfiects  irev 


Ivertheless  of  the  spirit  of  inquiry 
| e«rte3,  60.  How  checked  in  its  progress,  ib.  Its  influence 

_ a.n  manners  and  government,  61. 

Liturgy,  the  preference  between  the  Musarabic  and  Romish, 
how-ascertriijed  ir* Spain,  24 1. 

Lombards,  the  first  barkers  in  Euro*")  275.  The  motive  of 
their  exacting  exorbitant  interestqe,<  b.ff.  . 

London,  its  flourishing  state  at  tht'l^me  of  n^^,aRon<L17. 

Louis  le  Gros,  of  France,  his  indujjment  to  graW^prftC  *es  to 
towns  within  his  own  domains,  *>.  See  Charters. 

St.  the  great  attention  he  pt»tf  to  the  admirfctration  of  jus- 
tice, iij  appgals  which  came  bjfore-ilq,^ 

X.  of  France,  his  ordinances  in  favour  of  civil  liberty,  32? 

XI.  of  France,  his  character,  78.  His  schemes  for  depres- 

sing  tf$  nobility,  79.  Sows  divisions  among  them,  ib.  In- 

' * creases  the  standing  forces,  80.  Enlarges  the  revenues  of  the 
crown,  ib.  His  address  in  overruling  the  assembly  of  states, 
81.  Extends*th^  bounds  of  the  French  monarchy,  ib.  The 
activity  of  his  external  operations,  82.  His  treacherous  base- 
ness towards  the  heiress  of  Burgundy,  84,  85.  The  effects  of 
his  conduct,  86. 

XII.  his  hesitation  in  carrying  on  war  against  the  Pope,* 

1 07,  Mte.  Asserts  his  right  to  the  dutchy  of  Milan,  and  re- 
tains Ludovico  Sforzain  prisdi,  1^6. 

M * 

Manfred,  his  struggles  for  the  crownVi^Naples,  112. 

Mankind,  the  most  calamitous  period  in  tu  \history  of,  pointed 
out,  8.  * 
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Manners , the  barbarity  of,  under  the  feudal  establkl/lnen^», 
the  overthrow  of  the  Roman  empire,'  ll.  When  they  began 
to  improve,  1 6.  Effects  of  the  Crusades  on,  20.  How  im- 
proved by  the  enfranchisement  of  cities,  31., /f  How  improved 
by  the  erection  of  royal  courts  of  justice,  in  opposition  to  the 
barons  courts,  48.  Effects  of  the  revival  of  the  Roman  law 
on,  53.  The  beneficial  tendency  of  the  spirit  of  chiv&y  on, 
55.  How  influenced  by  the  progress  of  science,  57.  61.  How 
polished  by  the  revival  of  commerce,  61.  _ _ , 

Manumission , particulars  included  in  the  charters  of/gi'anterLto 
husbandmen  or  slaves,  220,  Note  xx.  The  form  of,  2214; 
Maximilian , archduke  of  Austria,  married  to  Mary  heir^s  of 
Burgundy,  86.  The  influence  of  this  match  on  the  /^ate  of 
Europe,  ib.  tf&Fe 

Maximilian , Emperor,  institutes  the  Imperii.  oiiai^b'  ^ J 45. 

Reforms  the  Aulic  council,  ib.  ^ c 

Medici , Cosmo  di,  the  first.pf  the  name,  the  influence  he  acqtfcl'- 
ed  in  Florence,  110. 

Milan , the  state  of  the  dutchv^q^  at  the  commencement  of  the 
sixteenth  century,  112.  ’ruse  and  progr^s  of  the  disputes 

(J>  it  . Cu 


<£ 


convening  the  succession  to,  ih 

Mind , the  hfiman,  a view  of,  under  thediFst  estabP.sm.v.ut  of  the 
feudal  policy  in  Europe,  16.  The  sera  of  its  ultimate  depression, 
and  commencement  of  its  improvement,  ib.  The  progress 
of  its  operations,  before  the  full  exertion  of  it,  58. 

Ministeriales,  a class  of  the  Oblati,  or  voluntary  slaves,  the  pious 
motives  of  the  obligates  £ they  enteijui  into,  223. 

Moors,  make  a con  nt1  Fa  oV&fpain,  117.  By  what  means  weak- 
ened. .(>‘t.^.1,ll.1i'eir  estailakhment  there,  ib.  Remarks  on 


thebe^bndiMt'in  Spain,  lfeL 

Municipal  privileges,  how  onained  by  the  cities  of  Italy,  202, 


Note  xv.  S-fi^’red  to  then’'  by  the  treaty  of  Constance,  205. 

tinder. eh e Roman  government^  212. 


The  favourite  staked 

c t 
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Naples,  a view  of  the  constitution  of  that  kingdom,  at  the  com-L'v 
mencement  of  the  sixteenth  century,  111.  The  turbulent  un- 
settled state  of  that  kingdom,  1 12.  State  of  the  disputes  con- 
cerning the  succession  of  the  crown  of,  ib.  The  pretensions 
of  the  French  and  Spanish  caonarchs  to  the  crown  of,  113.  i 

Narbonne,  community  of,  preamble  to  the  writ  of  summons  of 
i Philip  the  Long  to,  218,  Note  xix. 

Navigation,  proof  of  the  imperfect  state  of,  during  the  middle 
ages,  277. 

Netherlands,  vigorous  prosec(if’-6n  of  the  manufactures  of  hemp 
and  flax  there,  on  the  revival  of  commerce  in  Europe,  64. 

Normans,  why  so  few  trace  1 of  their  usages  and  language  to  be  ' 
found  in  England,  F comparison  with  those  of  the  Saxons,  161,  , 
Note  iv.  A''  r 
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\Oblati,  or  voluntary  slaves,  the  classes  of,  specified,  223. 

Ordeal,  methods^if  trial  by,  during  the  middle  ages,  40.  The 
influence  of  superstition  in  dictating  these  means,  ib. 

Otto,  Frisingensis,  his  account  of  the  state  of  Italy  under  Fre- 
deriSfe  203. 

Ottoman  empire,  the  origin,  and  despotic  nature  of,  151.  Be- 
coms£_ftfrjrpdable  to  the  Christian  powers,  154. 

\ 

,.Pafzacy\  See  Popedom. 

P a/ier , w.'^njirst  made  of  the  present  materials,  191. 

°aris,  anCrtTqt.#,'  TMo  the  pre-eminent  jurisdiction  of  its  parlia- 
nv  fe*0ver  the  other  parliaments  of  France,  138.  Its  origin 
t:  iced,  308,  Note  xl.  The  royal  edic^  registered  by,  before  ad- 
iJitted  to  be  laws,  3 10. 

Parliaments , or  legislative  assendiUe%jhow  formed  under  the  feu- 
' rti)  dal  policy,  29.  How  altered  byTSe  progress  of  civil  liberty, 

it?,  ■<&  - — ; j r 

People,  tneir’J^^checf  s'i  tile  state  under  the  feudal  system,  13. 

3\1 . {Released  from  their  slavish  state  by  the  enfranchisement 
_ olVities,  31.  How  they  obtained  a representation  in  national 
councils,  29.  Those  who  lived  in  the  country  and  cultivated  the 
* ground«ojn  inquiry  intp  their  condition  under  the  feudal  policy, 
186,  Note  ij£> 

Persia , murder  in,  how  punished  theye  h.4™  _ 

Peter  "the  Hermit,  excites  the  Europe/^  princes  the 

Hdly  War,  19.  f N3 

IV.  King  of  Aragon,  defeats  tl-/  leaders  of  the  Aragonese 

union,  and  destroys  the  privilege  qf tthese , asc^^Uions,  285, 
Philiji  the  Lpng,  preamble  to  his  writ  ot  id:  -}JSR%  to  the  commu-j 
’ nity  of  Narbonne,  3 1 8,  Note  xix. 

t Philosophy,  cultivated  by  the  Arabians,  when  lost  in  Europe,  266, 
Ayte  xxviijj  Its  progress  from  them  into  Europe,  267. 
Pilgrimages  to  the  Holy  Land,  when  first  undertaken,  IS.  See 
Cnisades,  and  Peter  the  Hermit. 

. Placentia , council  of,  thsjrloly  war  resolved  on  by,  19.  See  Peter 
the  Hermit,  and  Crusades. 

plunder,  how  divided  among  the  ancient  northern  nations,  10. 

I Illustrated  in  an  anecdote  of  Clovis,  173,  Note  vii. 

‘o/iedom,  the  highest  dignity  in  Europe  at  the  commencement  of 
i the  sixteenth  century,  101.  Origin  and  progress  of  the  papal 
{power,  ib.  The  territories  of  tlift  Pypes  unequal  to  the  sup- 
port of  their  spiritual  jurisdiction,  zog,  Their  authority  in  their 
own  territories  extremely  limited,  10  2.- .The  check  they  receiv- 

0 Jed  from  the  Roman  barons,  103.  Nichols  Rienzo  attempts  to 
lestablish  a democratical  government  in  Romv  ,and  to  destroy 
the  papal  jurisdiction,  104.  The  papal  authora  y considerably 
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Strengthened  by  the  Popes  Alexa*J.e.  TZi  and  Julius 
See  Julius  II.  The  permanent  nature  of  ecclesiastical  do- 
minion, 105.  The  civil  administration  of,  npt  uniform  or  con- 
sistent, ib.  Rome  the  school  of  political  iriifigue  during  the 

sixteenth  century,  106.  The  advantages  derived  from  the  union 

of  spiritual  and  temporal  authority,  ib.  A view  of  the  con- 
tests between  the  Popes  and  the  Emperors  of  Germany,  142. 
Populousness  of  the  ancient  northern  nations, rm  inquicy  into,  3. 
Prisms , extract  from  his  account  of  the  Roman  emb-r.1  •'PWAttila 
King  of  the  Huns,  160,  JVorc  iii.  T ' 7 


Procopius , his  account  of  the  cruel  devastations  made  by  ie  ir- 
ruption of  the  northern  nations,  161,  Note  v.  162,163 
Property , the  possession  of,  how  secured  by  the  Frenqi'Ochartersi 
of  communities,  208.  V/ 

Prove  ditori,  in  the  Venetian  policy,  their  office*?  108.  \ ' 


R 
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Religion,  how  corrupted  ^northern  nations  established  ir 


Repledging , \ 

Reproach,  words  of,  the  ancient  Swedish  law  of  satisfat  Jon/for, 
240. 

Revenues,  royal,  very  small  under  the  feudal  policy,  69.  ~By 
what  means  increa^d,  99.  V ''  • 

Rhine,  origin  and  injfo^  of  the  league  of,  237.  " 

Rzmro,  aeav  to  rescue  Rome  from  the  Papal  au- 

establish  ju  democratical  form  of  government, 

Robbers,  theanathema  pro^junced  against  them  during  the  mid- 
t fl- 

blcRoduph  of  Hapsij»..;j.i,  how  -he  attained  election  to  the  Empire 
of  Germany,  143. 

Romans , an  inquiry  into  those  advantages  which  enabled  them  to 
conquer  the  rest  of  Europe,  1 . The  improvemei  s they  c( 
municated  in  return  for  their  conquests,  2.  The  disadvantages 
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The  concurrent  causes  <^f  their  ruin,  5.  A comparison  drawn  I 
between  them  and  the  northern  nations,  6.  All  the  civil  art;  1 
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